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usedhe hadto on the ifowner the risk of a decision questionjury
of coursethe claims shouldreasonable care toward Suchburglar.

ourthe outset as would be underbe dismissed at preexistingthey
law.

1975)In RSA has recentlythe verylegislature212:34 (Supp.
to tres-shown its fromconcern for landowners liabilityprotecting

thatofdecision seems to to thepassers. contrary spiritToday’s go
statute.

ofinwith the court lies itsMy major denigrationdisagreement
I thatthe of of believeimportance private ownership property.

the social which ledand considerations to thepolicy trespasser
Indistinction still a which its constitutionStateapply. by recog-

nizes the of and“acquiring, property”right possessing protecting
Const, I, 2), I a(N.H. that it is thatart. submit desirable per-pt.

burdenhis own without theson be able to use his in wayproperty
landwho come histhoseof for and uponprotectingwatching

his will.or andwithout permission againstright
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Waldron, B. (Mr.Charles DoleacDill & Aeschliman andBoynton,
E. Dill Doleac for theRichard and Mr. orally) plaintiffs.

Fisher, Parsons, Moran for(Mr.& D.Moran Harold orally)Temple
the defendants.

Lampron, councilmanBill in and tax-brought cityequity byJ.
accountant,of the and commis-Rochester mayor,payers against

fromsioner of works of that relief various ac-citypublic seeking
tions of which were unlawful. In Greendefendants claimplaintiffs

Shaw, 289,v. 114 this court(1974),N.H. 319 sustainedA.2d 284
to the of defendants’ motion toplaintiffs’ exceptions granting

billdismiss their the to theand matter was remanded superior
292,(114In thecourt. course of that N.H. at at319 A.2dopinion

285) it was ofstated: “The acts the elected and coun-mayornewly
cil ofratification have rendered moot some themay by alleged
unauthorized of theactions defendants.”

2, 1974, remand,On to the the council aJanuary cityprior by
votetwo-thirds had a andresolutionadopted validating ratifying

the Shaw of the so-called LaChancebypurchase Mayor John
$15,000.offor use for the sumas a future school siteproperty

3, 1974, remand,On after the the councilcity adoptedSeptember
councilmen)(therea vote of ten one are afor and 12by against
of theresolution and certain actionsapproving mayorindorsing

(1)certain of theand members the council. areThey following:
mains;of (2)the extension the of additional streetwater granting

locations; (3) for of voters as or-charges paidlights reregistration
(4)thedered New Stateby paidHampshire Legislature; charges

offor Hall.rewiring City
Defendants in havefiled a motion court to withdrawnsuperior
moot all in to theas bill mattersallegations plaintiffs’ pertaining

covered those resolutions. In alsotwo addition defendantsby
the of the unauthorizedwithdrawal issues of allegedsought

from the revenue and other ac-account anyexpenditures surplus
thetion which council has the resolution or ordi-city power by

nance to regulate.
Blandin,The to Amos re-matter was referred N. Jr., judicial

feree, who held limited to the issuesa arisingpreliminary hearing
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The certainout of the ratifications. referee made findingsalleged
ofand without in advance trial onand transferredrulings ruling,

merits, “whether, found,the the facts ratifica-the question upon
law,” moot or ofas a of thus alltion existed matter anyrendering

ex-issues raised the bill in Plaintiffs’these equity.by plaintiffs’
thethe of the the referee to matterto hearing byceptions limiting

ratification; to the of issue in advance of trialof thattransferring
merits; to and to the inon the certain and denialfindings rulings;

of their motion to the decree as well as other ex-modifypart
were reserved and transferred by Mullavey,ceptions J.

reserved transferred wasAlso and specifically plaintiffs’ excep-
at on thetion to certain comments made by Mullavey, J., hearings

of to their in which wasdenial motion dismiss billplaintiffs’ equity
a of the individualletterbyaccompanied explanation signed by

The were thecourt’s comments directed at reasons ad-plaintiffs.
the for course of action.vanced thisby plaintiffs choosing

the of fact whichThe referee madejudicial findingsfollowing
of thewere the evidence. “1. Theby majoritysupported temper

council the so-called ofof the at ratification meetingsvoting
2, 3, 1974, itsuch that1974 and was fullyJanuary September

council’sto defendant andintended all theratify mayor disputed
laws, ordinances,acts, andof charter councilwhat cityregardless

So determinedrules have been violated.... 2.procedural might
other detailsthat had knownwas the attitude anymajority’s they

aware,werethose whichthe violations . .. than of theyregarding
the vote would still have been to ratify....

[However, aware,well common“4. the wasmajority] through
media, the ratificationthe discussion outside ofknowledge,

ofthat have been violations of a number... theremeetings might
statutes, ordinances, Thecharter andprovisions regulations.city

2, to ac-for the 1974 stated: ‘Resolutionagenda January meeting
land this did not the LaChancecept purchase’. specifyAlthough

the that it didcourt believes that the council was awareproperty,
ofrefer to the of that .... In the case the Sep-purchase property

vote, which hadtember 3 a resolution and ratificationmeeting
been circulated the ten members of thetoprior meeting among

Incouncil who voted to theseto added theirratify, knowledge.
circumstances, to vote tothe intended ratifyconclusivelymajority

all the council’s acts.”and andlegalize mayor disputed
rules a matter of law thereferee as thatcorrectlyThe judicial

to for(1) land schoolthehad power purchaseRochesterofcity
mains; (3) (4)erect streetwater to(2) to extend lights;buildings;
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hall; (5)to and rewire the to its voters.repair city reregister
Hence the council which is thevested charter with thecity by city

fiscal,ofadministration all the and affairs ofprudential municipal
the could in the actions taken on be-city ratify any irregularities

of whichhalf the to matters within the tocity pertain city’s power
Portsmouth, 334,Hett v. (1905);N.H. 61 A.73 596 Lucierperform.

Manchester, 361, 1957,(1922);v. 80 N.H. 117 A. Laws286 427:1.
The referee found as facts that thehaving properly councilcity

intended the two resolutions which toby thethey adopted ratify
therein,matters covered the answer to the transferred isquestion

that the in were ratified as airregularities question matter of law
in so far as it inwas the of the council to dopower so. How-city
ever, it is well the Council ofestablished law that RochesterCity
cannot withratify thenoncompliance of State stat-requirements
utes. Calawa 263,v. N.H. (1972).Litchfield, 112 296 A.2d 124
This is based on the that the and notprinciple thelegislature, city
council, has sole over these matters. Seeauthority Beach Dist. v.Rye
Beaudoin, 1, 4, 181,114 N.H. (1974).315 A.2d 183

The of this transfer in ofpurpose advance the trial on the
merits, which we hold to have (RSAbeen 491:17), wasproper
stated the referee to have been theby “We believe be-following:

merits,fore in a trial on the whichengaging take weeks tomight
conclude in this case,andextraordinarily facetedcomplex many
we should have definite from the Court onrulings theSupreme
above issues raised the Shaw,This incourt Green v.by parties.”

289, 293, 284,114 N.H. (1974),319 A.2d adverted to286 this
matter. “There remain . . . serious which should beallegations
determined a on the merits. To theby extenthearing that the
defendants be shown to havemay funds withoutexpended public

have failed to outauthority, ministerial dutiescarry mandated by
statutes or ordinances and threatened to act to inlaw thecontrary
future, be entitledplaintiffs to themay intervention of a court of

The councilequity.” itscity resolutionsby andadopting ratifying
the ofactions the defendants has these transactions inregularized
so far as it had to authorize them However,at thepower outset.
this action cannot obliterate the fact that these tookirregularities

if this becomesplace material on issues and relief on thesought
merits Furthermore,bill inby plaintiffs’ equity. as hereinbefore
stated, ratification the council cannotby city affect viola-alleged
tions of State laws the defendants.by

theirBy to theirexception motion topertaining dismiss their
denied,bill which was plaintiffs aboutcomplain certain remarks
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ofWe aretherewith.inmade the justice conjunctionby presiding
courtif thisusefulthe would serve nothat it purposeopinion

not do so.it willandtried the of thisto assess merits exception
inof theNor is other plaintiffsit to consider exceptionsnecessary

view of the result reached.

Remanded.

All concurred.
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