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Theof intoxication.state arrestingas to the defendant’stestimony
exhibitedof intoxicationnumerousdid as toofficer signstestify

thedefendant, results ofthewell asthe as offeringby
test.breathalyzer

evi-is made outunder the influence byoffense ofThe driving
wasthat the motoristof could findfrom which the trier factdence

692,280,Slater, 279, 693v. 109 N.H.intoxicated. State 249 A.2d
of intoxication hasas to state(1969). While lay testimonyopinion

112,admissible, Arsenault, 109,v. 115 N.H. 336been Statealways
244, in the deci-(1975),A. there is leaving2d 246 nothing wrong

of the evidencesion on this issue to the trier fact upon presented.

overruled.Exceptions

All concurred.

Grafton
No. 7230

Foster Jenkins v.

Municipal CourtCanaan

29,October 1976



617

C. III and NewBaker & and HampshireEugene StruckhojfPage
Assistance, for(Mr. theMartha Davis orally)M. StruckhojfLegal

plaintiff.

II,Souter, Robert V.David H. andattorney general, Johnson
for the defendant.(Mr. orally),assistant attorney general Johnson

brief,Illinois), for The(ofAllan and Karen Knabb byAshman
as amicus curiae.American Society,Judicature

Lampron, writ toPetition for a of preventprohibitionJ.
Fleetham, Court, fromDaniel W. of the DistrictCanaanJudge

s on a ofover trial in that court chargepresiding plaintiff pending
offense, (RSAwhile intoxicated second a misdemeanor.driving

1975)). ofthe sole thatFleetham is justice262-A:62 (Supp. Judge
court and is not If the couldan convicted beattorney. plaintiff

$1,000,to of house ofsentenced a maximum fine one in theyear
correction, license,of or thereof.three loss a combinationyears

transferred, inThe reserved and ad-wasquestionfollowing
Perkins,of a non-vance and withouttrial ruling, “Mayby J.:

oftrials of-over criminalattorney constitutionallyjudge preside
in orfenses sentences the Districtjailpunishable by Municipal

Courts of the ofState New Hampshire?”
the have matter to thisSince and submitted thisparties argued

court, Russell, 96the United States Court in North v. S.Supreme
(1976),Ct. has and on most of theconsidered2709 passed argu-

ments advanced the and curiae in of aamicusby plaintiff support
theanswer to transferrednegative question.

that, 1915 ch.since the enactment in of RSA 502They argue
“learned, able,courts to be aestablishing presided bymunicipal

and discreet the of trial has in-a criminalperson,” complexity
creased A new of constitutional law has beenimmeasurably. body

counsel,created with which indefense andprosecutors, judges
502-A)(RSAand district courts ch. mustmunicipal develop

triedand To a defendant to be forknowledge expertise. compel
offensean a sentence before ajail nonattorneypunishable by

is of the to amaintain a violation defendant’stheyjudge, right
to him withfair trial a tribunalby adequatelyfailing provide

in totrained the law which is essential to defendant’s theright
25,Colorado, (1949);counsel. U.S.effective aid of v. 338 27Wolf

Hamlin,133,Murchison, (1955); v.In re 136349 U.S. Argersinger
7,115 N.H. 386(1972);407 U.S. see State v. 332 A.2d25 Clough,
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Const, I,(1975); N.H. 15. and amicusart. Plaintiffpt. argue
trialfurther that the to to the court with aright appeal superior

de curenovo under our two-tier does not thesesystem
constitutional infirmities.

The United States Court considered these contentionsSupreme
Russell, 2709,in (1976),North v. Ct. that in96 S. and stated2712

the context of the two-tier of in “it is un-courtssystem Kentucky
to reach the whether coulda defendant benecessary question

convicted and after a conducted aimprisoned proceeding... by
instances,In all a defendant in a crim-layjudge. Kentucky facing

inal sentence is afforded an to inbe tried de novo aopportunity
court over a since an auto-presided by lawyer-judge appeal

vacates the conviction in court.... The trial dematically police
is either ornovo available after a trial a of in theplea guilty police

that,Thecourt....” court held under a accusedsuch ansystem,
who is with which hea misdemeanor for is tocharged subject

is not denied due of law whenpossible imprisonment process
tried before a in a lower court. North v. Russellnonlawyer judge

(1972).v.see Colten 407 U.S. 104supra; Kentucky,
court whichNew has a two-tier systemHampshire comparable

in a similar manner. “In this state the schemestatutoryoperates
for the of in the first instance in atrial misdemeanors is a trial

theor court with an of todistrict absolutemunicipal right appeal
a State v.Court where the trial is de novo beforeSuperior jury.”

297, 298, 758, (1966).N.H. The effect107 759220 A.2dDespres,
of such an is to the or district courtvacateappeal municipal

447, 613,v.State 110 N.H. 614270 A.2djudgment. Hennessey,
(1970). The of inis not barred a of theright appeal by plea guilty

262,Belmestieri,absence of a waiver of such v. N.H.State 93right.
263, (1945).40 836A.2d

We have held that our two-tier and doesis constitutionalsystem
not violate a v.defendant’s constitutional to a trial. Stateright jury

Dickson,628,115 (1975);N.H. v.348 StateHandfield, A.2d 352
175, Massachusetts,(1976);116 N.H. v. 96355 seeA.2d 822 Ludwig

(1976).S. Ct. hold that our two-tier comes withinWe2781 system
Russell,the in defen-(1976),North v. 96 S. Ct. that a2709ruling

non-dant tried before or district court aa municipal presided by
to anot under our of hisislawyer judge deprived system right

v. 407fair trial to effective aid of counsel. Coltenand the Kentucky,
Commonwealth, Ad. Sh.Mass.(1972);U.S. 74104 v.see Whitmarsh

1403, (1974).316 610N.E.2d
“Yes”,is aThe answer to the transferred question nonattorney
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of offensescriminal trialsoverconstitutionally presidemayjudge
or courts ofin districtthe municipalsentencesjailbypunishable

our State.
curiae, thatas amicus arguesThe American Society,Judicature

of-over trials of criminalto presidenonlawyer judgespermitting
the in-is adverse toa sentence publicfenses jailpunishable by

thethat such aterest. The maintains system impairs qual-Society
and is to the trend.of administration contrary presentity judicial

when modes of travel werewasThis justifiedpractice probably
could not ob-are and benot as available as today lawyersthey

conditions, maintains,it do not existfor each court. Thesetained
on CriminalCommissionSee National Advisorypresently. Justice

Goals, (1973);Force Courts 161 Theand TaskStandards Report:
Administration, A Court for Newof DistrictInstitute Judicial

The Committee Of TheTo AdministrativeHampshire, Report
(1973).Courts These haveDistrict and Municipal arguments

do not themerit in our but resolveconsiderable theyopinion,
the transferredconstitutional issue presented by question.

Remanded.

Bois, sit;did concurred.not the othersJ.,
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