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wouldhim subject hospital pa-of theresolution againstcharges
State, Undertients, to an unwarranted risk.of thewho are wards

decisioncircumstances, commission’sfindwe thethe personnel
reasonable andto be justified.with to the plaintiffregard

case,thiswe to remandthatthe oughtplaintiff arguesFinally,
145,Commission, 116 N.H.in State Personnelas done Foote v.was
notdoesdecision(1976), the commission’sbecause355 412A.2d

however,Foote, awithdealtof fact.sufficient findingscontain
andwas presented,in which testimonysituation contradictory

in suchnotthe facts areto case in which dispute,not adoes apply
148,Id., at 414.at bar. at A.2das the one 355

denied,.Petition

Bois, sit; concurred.did the othersnotJ.,
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Bums, (Mr.Cox & Donald R.Shea Bryant orally)Bryant, Hinchey,
for A.the David A. and Marcia Wilson.plaintiffs,

Fisher, Parsons, (Mr.Moran & Harold D. Moran forTemple orally)
defendants, M.Melvin E. and Rhenda Came.

Lampron, Action to recoverby plaintiffs damages resultingJ.
offrom a the defendants as to the locationmisrepresentation by

of certain land inandthe Doverboundarysoutherly buildings
which to the whosold before J.,they Hearing Mullavey,plaintiffs.
made certain and rendered a verdict for the defendantfindings

Came, wifeMelvin his Rhenda deceased. Plaintiffs’having excep-
to the verdict to the of their fortions and denial requests findings

and were reserved and transferred.rulings
The in on the Carvilleknown as lot No. 11property question

24,was to on Defen-Plan the October 1972.conveyed plaintiffs
dants inthis lot 1954 as tenants with ofacquired joint right

thereon,Before a house defendantssurvivorship. building
with of owner ofan the the Carvillenegotiated agent develop-

ment to a of land from lot No. whichacquire strip 12 adjoined
their lot on the south. In therefor defendants were toexchange

11,ofa at the end Lot No. thegive 20-foot strip easterly being
back of their lot. The defendants never obtained a deed forpart
the of lot No. nor did deed the of12 theirstrip they 20-foot strip
lot which was to be of thepart exchange.

The trial court found that: “Pursuant to this oralproperly
the the foot area Lot[ofdefendantagreement landscaped thirty

No. line in of12] and trees the the back hisplanted agreedalong
Thereafter the no to the area in thelot. defendant made claim

back of Lot No. 11 and he exercised dominion and control of the
ofarea to the south his lot.”

when theThe evidence the trial court’s thatfindingsupported
themwas the and was shown to byproperty inspected by plaintiffs

Came, wife,for himself his “the defendant hadMelvin andacting
it sosouth]the area the and had maintained[tolandscaped

that... it to be a of the lot which sub-appeared part [plaintiffs]
ofAs a matter fact thesequently acquired.” southerly boundary
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of thefeetline lot 11 was northerlyof No. thirtyapproximately
line the defendant.as represented by

can be no butThe further found that: “There questioncourt
towith reference thewhat the defendantthe byrepresentations

false, not the ofwere but were resultline theysoutherly boundary
to deceive.fraud nor with the intentionmade

wereit is found that the representations“On the evidence
wasthe that the oralmade in view of fact agreementnegligently

transferof deeds thein form effectingnot reduced to thewriting
knew ordefendantand that thein boundariesand the change

wasshould have known that this required.
however, ofwere contributory negli-“The guiltyplaintiffs,

clear, andfree ofwas and ambiguitysince the deed precisegence,
and the ordinaryof per-with the the developmentcomplied plan

led, toledbe or should have beenwouldson of prudenceaverage
were not as Ver-boundariesthe conclusion that the represented.

dict for defendant.”
financiala seller which causebyNegligent misrepresentations

of for inthe an actionloss to a can be basis damagespurchaser
157,Brown, (1925);A.v. N.H. 131 141this Weston 82jurisdiction.

Anderson, 390, 371,393,Inc. N.H.v. 92 31 373see A.2dGarapedian,
is the differ-(1943). of in such an actionThe measure damages

of receivedence what the havebetween the actual value plaintiffs
if theof should have had propertyand the actual value what they

Co., 109Eno Brick Co. v. Barber-Greenehad been as represented.
Prosser,545, of156, 160, (1968); LawW.548N.H. A.2d245

110, (1971).§Torts at 734
$35,000 was un-Therefor theThe paid property.plaintiffs

value ofdifference inthat theevidence ancontradicted by expert
withoutto its valuelot comparedthe house and as represented

$2,500. theThe into the south was stripthe foot 20-footstrip30
in thatback of lot No. 11 was into consideration figure.taken

However, wouldthat this benot have to believethe trial court did
Williston, Con-12 S.the of the enrichment. Seeamount unjust

1970).§ ed.tracts 1478 (Jaeger
in ofan almost shift the viewThere has been pointcomplete

offrom the old doctrine caveat that had a toplaintiffemptor duty
made to him to be to inthe statements able recoverinvestigate

717,Prosser, 108, However,§ (1971).of Torts attort. W. Law 718
in toclaim stands flat contrast the action“[t]he restitution damage

is to thein this The recovery plain-respect. compensatedamages
tiff, him, forit his losses. The restitutionand theoretically,pays
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claim, hand, at theon the other is not aimed plain-compensating
tiff, it wouldthe to benefits thatbut at defendant disgorgeforcing

Dobbs, 4.1,§ atto D. Remedies 224be for himunjust keep.”
105,; Prosser,(1973) (1971).§of atLaw Torts 687-88W.

of theof care or on theHence lack partcontributory negligence
“Thisfrom restitution.does not themplaintiffs prevent obtaining

re-is so not for of unless thisbecause one is lack carepenalized
sults in to someoneharm else.” Plaintiffs’ contributory negligence
did the It defendant’snot harm defendant in manner. is theany
own inwhich has resulted his unjustlymisrepresentation being
enriched at the of of Restitu-the Restatementexpense plaintiffs.

59, 240,§tion (1937);Comment a v. N.H.see 74Sipola Winship,
246, 962, (1907).A.66 966

It would to allow tothe defendantappear highly inequitable
from his noact. know of ofprofit “Wewrongful equityprinciple

now in this which a re-would suchprevailing jurisdiction permit
Peacock, 331,329, 245,sult.” v. 95 N.H. 63 247A.2dWiggin

(1949). The trial court of the matter shouldjurisdictionhaving
have entered a verdict for the to enrich-plaintiffs prevent unjust
ment the defendant as ofa result hisby negligent misrepresenta-

317,tion. v. 114 N.H. 635Langevin 320 A.2dHillsborough County,
(1974) .

sustained.exceptionsPlaintiffs’
Remanded amountassessmentfor of

restitution.of

Bois, sit;did not the concurred.J., others


