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No. 7429

Hampshire Floyd,v. Charlesof NewState Jr.

29,October 1976

Souter, A. assis-and Edward Haffer,David H. attorney general,
brief, for the State.tant attorney bygeneral,

brief, se.Charles Jr., by proFloyd,

onwas convicted aPer The defendant by jurycuriam. June
637:3,635:1,25, 1976, and RSAof ofviolations RSA Burglary,

Theft.
of evidencecenter the usenumerous aboutHis exceptions

truck, for aof his motionsthe denialfrom a Rentalseized Ryder
set aside the verdict.mistrial and to

1974,6-7, a sub-of Marchthat theIt nighttimeappears during
were stolenof pipesstantial number length coppertwenty-foot

Merrimack, Newinfrom F. located Hamp-W. Webb Company,
shire.
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6th, of theOfficer Traskof theBetween 8:00 and 8:30 p.m.
truckRentalPolice saw a parkedMerrimack RyderDepartment

drive-in theater.in front of a closedoff shoulder of Route 3the
a mile from the Webb ThinkingThis was about half properties.

disabled, There wasto check it.hethe truck be stoppedmight
ofcanin it an plastic gasexcept empty green five-gallonnothing

new, on Fie thenwith a it.rather tagpeculiar design, apparently
(a of feetthe sizethe truck number 22noted plate, body capacity

— checked the WebbRental numbers. Hebox and Rydertype)
wentwere secure. Hetimeand at that theyCompany buildings

off 11aboutduty p.m.
7, Merrimack Policeof Marcho’clock in theAbout morning2

Hudson, check, chainthat thea routine observedOfficer making
wasof the Webbentrance to the area propertiesparkingbarring
thewhich securedthat thedown. He then discovered padlock

doorThewas on the overheadchain had been cut and ground.
andhad beenwhich entrance to the damaged glassbuildinggave

the examinationofficers were summoned andwas broken. Other
Inthe the areainsidedisclosed litter and building.breakage

been, found anwhere the had greenthey emptycopper pipes
which to becan of odd design appearedfive-gallon plastic gas

on The officers of the Rentalnew and had a it. learned Rydertag
6th,of thein front of the drive-in on thetruck eveningparked

Trask, 4 or 5 a.m.which been Officer and abouthad observed by
States,out radio communications to severalsent and teletype

truck,Massachusetts, it wasto and hold this asincluding stop
Merrimack, Newin connection with a inwanted Hamp-burglary

shire.
o’clock,7, Officerand 11The next March between 10morning,

station,Trask, to be thesaw whaton the appearedvisiting police
thenin truck. Hehe thecan which had observedsame gas

Later, andthethe based teletypelearned about uponburglary.
information, the truck atBoston found approxi-radio the police

8th, almostof the directlyon the morning parked12:45mately
Columbiahome on 50from the defendant’sacross the street

Dorchester, thetowed it toin Massachusetts. policeRoad They
Kreuse,lessor, andthe a Mr.station of District and located got3

dis-In meantime hadto the truck. thehis search theypermission
5rented the truck to the defendant at aboutcovered that he had

tookhours at the timeon March for and that they6 only24p.m.
Kreuse, to the defen-controlled since the leasethe truck it was by
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dant had at 5 on March 7. Their search revealedexpired p.m.
these,wood andgloves, Allchips, paint copperchips particles.

with on the truckof indentationstogether comparisons damage
and to the matched TheWebb paint chips,damage building, up.

color,of were color asa rather odd the same and particlestype
Also, actualtaken from lift in thethe fork Webb paintbuilding.

thetotaken from the themselves were similar par-particles gloves
ticles taken from the fork lift.

detectives,8, onnoon of Bostonbefore March actingShortly
defendant,that theinformation from the New policeHampshire

a NewCharles in connection with Hamp-was wantedFloyd, Jr.,
onandshire arrested the defendant two companionsburglary,

Morton in few miles from the defendant’sStreet a Buick Electra a
station, the defendanthome. took the three to theThey police

card, andwas a Miranda a thengiven signedwarning, rights
talked statements asto an officer. He madevoluntarily conflicting
to his of histhe of March 6-7. In an accountwhereabouts night
actions he store with hisnever mentioned a to a furnituretrip
wife, which oftestified he made with her on theshe that evening
March it6 which he haveand said he must althoughforgotten,
had to theoccurred two before his statementdays police.only

ofsearchThe contention that the warrantless thedefendant’s
thetruck unconstitutional under fourth amendmentwasRyder

inadmissible, bethe of the search were cannot sus-that fruitsand
seizure, unreason-It is not such search and but onlytained. every

the fourthseizures which are bysearches and prohibitedable
(1976).Ct.Dakota v. 96 S. 3092Southamendment. See Opperman,

case, areamendment standards lessout in that fourthAs pointed
offices,than to and aswhen to motor vehicles homesrigid applied

is In addition to theseof less.the principles,expectation privacy
to believe that the truck con-here had causethe police probable

of crime. Reasonable and intained evidence a personsprudent
their would be-their knowledge, assuredlyposition, possessing

crimecould be found alieve that evidence that hadindicating
303,v. N.H.State 116 358 A.2d 655been committed. Thorp,

(1976).
Furthermore, control of vehicle had ex-the defendant’s the

7, toon March the rental whichabout 5 according slippired p.m.
and seizure took onwas introduced in evidence. The search place

stated, no untilsearch was made theMarch 8. As previously
to doowner had the so.police permissiongiven
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sincedefendant arecited the inapposite,The authorities by
from those whichfacts differentdeterminativeupondependthey

Therefore, ex-histhe defendant takes nothing byhere.existed
ofintroduction evidenceand theto search and seizureceptions

Ct.96 S.Dakota v. 3092South Opperman,in the truck.found
303, (1976).655116 N.H. 358 A.2dState v.(1976); Thorp,

of the defen-to the arrestwere taken at the trialNo exceptions
dant, not us now. Statethis issue is beforeand it is thatelementary

Ketchen, 112, Insur-(1921); Fitch v.N.H. 114 A.v. 80 20 Company
1, F. &(1954);N.H. 511 United Statesance 99 104 A.2dCompany,

Kancer, 450, (1968).G. Co. v. 108 N.H. 5A.2d238
the Bos-His motion for a mistrial rests the testimony byupon

other men were withton officers that when took twothey Floyd,
the situationhim. This was a circumstance describingmerely

orevidence of saidwhen the defendant was arrested. No anything
introduced, evidence of their meredone the men was andby pres-

circumstance of theence seems to us to have been as aproper
However, court’sthenot to have beenarrest and prejudicial.

evidence as to theto the toinstructions jury disregardtwice-given
Inmen were followed.of these two anypresence presumably

event, we exists which indicates thatbelieve justice mightnothing
The defendant’sdone if the trial continued to a verdict.not be

is overruled.of his motion for a mistrialto the denialexception
757, 376,Booton, 750, (1974).114 N.H.State v. A.2d 382329

of the Bostonassertion that Detective DavisThe defendant’s
one who made certainforce never identified as theFloydpolice

show thatstatements is incorrect. Not does theonly transcript
statements,one who the butDavis did as the madeidentify Floyd

this,in theaddition to the evidence came in without byexception
defendant.

{Perkins,final that the Trial Court shouldFloyd’s J.)argument
motion evi-have his to set aside the verdict because thegranted

dence was not sufficient to a reasonableestablish his guilt beyond
Viewed, itdoubt does not extended consideration. asrequire

be, State,in the circumstantialmust the most favorable to thelight
Lovett,evidence to State v.sustain the convictions.appears ample

571, of the eas-(1976).880 The116 N.H. 364 presenceA.2dJr.,
been,in the area where the hadcan pipesily distinguishable gas

ofwood metalthe and particles, match-uppaint chips,gloves,
truck, and theon the Webb and the Ryderdamage building

ofof oninconsistent accounts his activities thedefendant’s night
6-7, Theto warrant the verdict.March are sufficientfully guilty
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114State v.denial of the motion to set aside was Inselburg,proper.
824,. (1974).N.H. 457330 A.2d

The order is

overruled.Exceptions

Bois, sit;&Grimes did not the others concurred.JJ.,

Hillsborough
No. 7445

C. AtwoodArthur

v.

Indemnity Co.,Accident & & a.Hartford

29,October 1976

(Mr.& Nourie and Gordon A.Wiggin Rehnborg, RehnborgJr.
for theorally) plaintiff.

Sheehan, & and E. Kinder andGreenBass JosephPhinney, Tupper
Hartford Accident(Mr.F. Devan for the defendantDevan orally)

& Co.Indemnity

Kenison, foran insured his insurer aAction by againstC.J.
to defend thethat the insurer isdeclaratory obligedjudgment

him in twoinsured and to assessed pend-any againstpay damages
trial, ruled in favor of theactions. After a insuredFlynn, J.,ing

the insurer’sand reserved and transferred exceptions.


