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No. 7360

Hauser, & a. v.Herbert L.

Calawa, & a.Leon Jr.,

30, 1976November

for theShute, Frasier(Mr. plain-& Francis orally)FrasierEngel J.
tiffs.

Winer, W.(Mr. Robert orally)Howorth PillsburyPillsburyLynch,
the defendants.for

for theandGrimes, an action for trespassPlaintiffs broughtJ.
resulted in aA trialof nuisance.creation a juryprivatenegligent

court, in relateda$20,000 and thefor theverdict of plaintiffs
thedecreeentered a enjoiningaction tried concurrently,equity

toor flow ontodefendants from any sewagecausing permitting
transferredAll of law were bythethe land of questionsplaintiffs.

Douglas, J.
the ver-this are whetherThe case jurybyquestions presented

should, evidence,law, theaside as thehave been setdict against
evidence; verdictwhether theof the and juryand the weight

to theerroneousof chargesbeen set aside becauseshould have
jury.

on theofhome on ahave owned a piece propertyThe plaintiffs
NewRoad in Hamp-of Londonderry,side Stonehengesoutherly

1969, ofashire, In defendantsthe bought piecesince 1964.
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theside of Roadon the oppositenortherly Stonehengeproperty
constructed severalthereafterand shortlyplaintiffs’ property

thaton the The testifiedapartment buildings premises. plaintiffs
theland thatin 1970 noticed odor over their andanthey drifting

and windowsto where doorsodor increased theby 1972 point
Thecertain of thehad to be closed year. plain-during partskept

ofof certain the defendants’tiffs contend that septiceruptions
contamina-beds have caused the odor andandsystems leaching

ofof from onto thattion water that flows defendants’ property
waterfurtherPlaintiffs claim that the contaminatedplaintiffs’.

on which willruns under construction landinto a plaintiffs’pond
become without safeguards.polluted

law,the theDefendants claim that verdict was theagainstjury
of no wereevidence and the the evidence. motionsSinceweight

filed or for directedtrial counsel to nonsuit the aby plaintiffs
law,verdict action waived thein the at the defendants have right

to the of evidence the verdict.the toquestion sufficiency support
Atwell, 537, Furthermore,(1932).v. theSimes 85 N.H. 161 A. 381

(heto asdefendants’ motion below set aside verdict alleged
thetherefor the the evidence andthat verdict wasgrounds against

law and did not the whether verdict wasraise thequestion against
therefore,the of the evidence. This is technicallyweight question,

us,However, thenot before us. even if it were beforeproperly
outcome would remain unchanged.

The of of thestandard for review a verdict as theagainst weight
narrow, wellevidence is and isas defendantsextremely recognize,

254,Larose, 443, 448,stated A.in Bennett v. N.H. 136 25782
of the(1926). “It for this court the determinationpresents only

issue the inwhether actedjustice passing uponpresiding witlessly
ofof evidence in favorthe witlessness the that is whether thejury;

mustofthe is such thatplaintiff everyoneoverwhelming weight
favor, mistake,in orfind her and but corrup-partiality,nothing

tion could account for the its Seeverdict and finding.”supporting
LaBelle, 279, (1975).Bothwick v. 115 N.H. 339 A.2d 29

on on evidenceDefendants’ counsel contends that theappeal
no fromreasonable could find crossedthatperson any pollutant
defendants’ onto land or that there was anyproperty plaintiffs’

on their a nuisance. Thenegligence allegedpart causing trespass
was one of a The had severalnature. madecontinuing plaintiffs

of defen-to the defendants the condition theaboutcomplaints
dants’ un-fields. In there wasand additionsystemseptic leaching

leach-evidence that defendants sand over theirdisputed spread
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whichonbeds dateand other areas to aning just agreedprior
ma-tests whetherwere to be would have shownwhichperformed

ontoterials were plain-from defendants’ beds escapingleaching
suchthatto the effectThere was testimonytiffs’ expertproperty.
col-theoflow resultscouldinterference the suspiciouslyexplain

atofiform of trace dyetests the lackthat and anyperformed day
the test sites.

of to install a does notThe séptic systemacquisition permits
from of thoserelieve a landowner the duty properly maintaining

ofThere was evidence various breakdownsundisputedsystems.
in Inthe addition theof the over question.systems yearsseptic

an odor of thetestified to that seasonsduring particularplaintiffs
was their doors and windows had to beso unbearable keptyear

was aclosed. This by neighbor’stestimony supported experience
the odoron two as well. The also testified thatoccasions plaintiffs

had constructedcommenced after the beenshortly apartments
had occurred the five before their construc-and not yearsduring

that whenever was ation. In the testified thereaddition plaintiffs
wind, a wind would blow from the defendants’thatnortheasterly

evidenceto odor was Thisland that of the the present.plaintiffs,
the verdict.is sufficient to sustain jury’s

further claim no act of defendantsDefendants that negligent
of and that theaffected the construction pond juryplaintiffs’

$20,000 we find evidence toaward of was excessive. As sufficient
of in theirdefendantssupport maintaining seweragenegligence

whether such affectedthe narrows tosystems question negligence
of thethe construction pond.

The to water to a treeunder construction waspond supply
theto recreation infarm on as well as providepropertyplaintiffs’

evidenceof There wasform and undisputedswimming skating.
ofland to thatthe flow of water was from defendants’that natural

of waterthe brook was to be one sourceIn fact thatplaintiffs’.
from the affected area on defen-flowspondplaintiffs’supplying

There was evidence thatdants’ land to land. plaintiffsplaintiffs’
to on the due to thehad to continue action pond possibil-suspend

Furthermore, of oftheof contamination. planity parts original
toconstruction had to be abandoned and replanned againstguard

thatshowedevidence byAdditional plaintiffsproducedpollution.
brook,the additionalwould be contaminatedthe bybecause pond

done, to reroutewhich was carried outwork some ofhad to be
contami-offwater and the so thatthe contaminated seal pond

tosufficientit. This evidence iscould not intonated water seep
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the verdict.support
The whether awarded are ex-thequestionremaining damages

cessive is an of fact toissue be determined the trial court.by
331,Valliere (1970);v. 110 N.H. 843 Morris v.266 A.2dFilfalt,

Ciborowski, 563, (1973).113 N.H. 311 notThis issue hav-A.2d 296
been raised below is noting before us on Seeproperly appeal.

State, 353,v. N.H. (1969);109Hayes 431 5 Am.A.2d252 2dJur.
(1962).§and Error 640-41Appeal

Defendants also that the trial erred in instruct-argue notjudge
the that musting be an intentional act furtherjury trespass and

that there was no evidenceargues that defendants “intentionally
However,odor on trialbrought plaintiffs’ property.” although

counsel to the of ofcertainexcepted giving plaintiffs’ requests,
there is thein record to indicate that the claimsnothing presently

made counsel on towere home thebeing by appeal fairly brought
trial did ofNor raisejustice. defendants’ thisany requests fairly

trial,issue. Not raised the issues raiseat defendants cannothaving
170, 198,174,them here. v. 116 N.H. 359 201Soucy Royal, A.2d

(1976).
Defendants’ final contention is the instructions onthat damages

were erroneous and not the evidence. Heresupported by again
this is a matter not to the of the court.attention trialbrought

overruled.Exceptions

Bois, sit;did thenot others concurred.J.,


