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forFisher, Parsons, D. Moran(Mr.& Harold orally)Moran Temple
the plaintiffs.

(Mr. MullaneyCassavechia StanleyRichardsonMullaney, J.
for the defendants.orally)

the defen-home fromaThePer curiam. plaintiffs purchased
title, forinof a bill equityto the transferdants. Subsequent

lot ofan adjacentwas involvingbroughtspecific performance
ofas a result misrepresenta-allegedland and to recover damages

The fraudulentof home. repre-of the sale theouttions arising
to oneandthe defendantwere attributed to Cloughsentations

fordefendants. The claimof the specificanBarney, agentJoseph
ofTrial on the issuethewaivedwas by plaintiffs.performance

for thein a verdictresulted plain-for misrepresentationdamages
were$2,268.42. The defendants’of exceptionstiffs in the amount

Court J.)the Trial (Mullavey,and transferred byreserved
1973, theshowedof plain-In Barneythe Josephearly spring

Plaintiffsfor the defendants.offered saleestate bytiffs real being
foundtrial courtThetank wasthe overflowing.noted that septic

would betankthe defectivethat septicthethat representedagent
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to the sale and the well inthat was condition.repaired prior good
statements,As ofa result these the on Marchplaintiffs proceeded

29, 1973, to execute a and sale apurchase agreement containing
standard all and oralprovision merging prior representations
statements. The court further found that at the onclosing May
29, 1973, the defendant to the thatClough represented plaintiffs
the tank had been and that the well was inseptic repaired operat-

condition; that neither the tank nor the well ining was factseptic
in condition and that theactually good operating satisfactorily;

false;defendant knew the statements to be and thethat plaintiffs
relied the statements. The court ruled that the actionupon was
not barred the so-calledby contained in the“merger provision”
signed agreement.

The defendants’ contentions (1)are twofold: that themainly
evidence is not sufficient to a ofsupport finding misrepresenta-

(2)tion and that the statement of theprior provision agreement
forprecludes fraud withplaintiffs’ torecovery respect misrepre-

sentations, if theany. defendants that thePrimarily, argue plain-
tiffs failed to offer evidence that the statements made were any-

but faiththing characterizationsgood insufficient to establish mis-
contention,In of thisrepresentation. onsupport Boninthey rely

Howard, 86,v. 115 N.H. (1975).333 450A.2d
The trial court heard the and observed the witnesses.testimony

of the witnesses as well as the toCredibility be toweight given
their is a of fact for thetestimony court and since thequestion

could be made on allfindings the evidencereasonably mustthey
stand. F. 501, 503-04,A. Larson Co. v. 114 N.H.Realty Hayes, 323

914, (1974).916A.2d
make no direct claim ofThey as incontributory negligence

555,Smith v. 103 N.H. (1961),176 butPope, aA.2d 321 allege
on the of aresponsibility to ifpart it canbuyer inspect premises,

be done without when theregreat exists indifficulty, especially
the some in thepurchaser of homes and in theexpertise buying

construction field. Thegeneral trial court found noimpliedly
on the of theduty under thepart cir-Colbys mandating, existing

cumstances, an Ainspection. is inpurchaser justifiedgenerally
on materialrelying statements of fact matters pecu-concerning

withinliarly the ownseller’s 116v.knowledge. Dupont,Bergeron
373,N.H. (1976).359 A.2d 627

We find v.Bergeron also of defendants’Dupont supra disposes
final is true“[I]t that theargument. contract containedparties’
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in thewere mergedallclause that representationsthe usual
in aclauseHowever, of such aeffectwhatever theagreement....

ofthe establishment‘no obstacle toitaction interposescontract
375-76, at 629.at 359 A.2dfraud.’” Id.ofclaims extrinsic

overruled;judgmentExceptions
the verdict.on
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Heed,Souter, Peter W. attorneyandH. attorneyDavid general
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