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for the defendant.orally)

Kenison, Robert and Barbara Schulte an actionbroughtCJ.
Thomas Davenhall to title and foragainst anquiet injunction.

Cameron,derived their title from AlbertThey who also theisJ.
defendant in a title actionquiet Davenhall. The casesbrought by
were consolidated trial Dearborn,for before EarlMaster Esquire.J.
The theinvolve of astatus road known thedisputes as “Oldlegal
Road to inPark” New Daven-Trotting Farmington, Hampshire.

road,hall claims that the which theis within confines hisof prop-
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no to useone hasis and that prescriptive rightsa wayerty, private
the road Afterthe claim that is ait. Cameron and Schultes public.

trial, the road is athe master concluded that public waylengthy
out,it laid thehas since when was thatand been 1831 duly public

or of the road andnot nonuse abandonmenthas lost its rights by
in the other thaninterest roadthat none of the have anyparties

the master’s re-of theas members public. Mullavey, J., approved
TheThe on have been narrowedissues considerably.port. appeal

concedes that the road wasDavenhall prop-plaintiff apparently
1831, nonuse or thelaid out in that abandonment by publicerly

ofdoes not constitute discontinuance afor highway,yearstwenty
(1878), that one cannot ac-58 N.H. andv. 242Thompson Major,

RSAa in a adverseinterest by possession.quire private highway
102,249:30; 415Windham v. N.H.92 A.2dsee 25Jubinville,

(1942).
that, master did notThe because the explicitlyarguesplaintiff

roadthe whether the hadstate that the case involved question
discontinued, case erroneous.whole to the wasbeen his approach

the issueAt the of the master framed ashis reportbeginning
or formulation iswhether the road was a Thisprivate way.public

ofcorrect issue Theand subsumes the discontinuance. transcript
the resolution ofmakes clear that the and masterparties regarded

thethe discontinuance to ultimatequestion dispositionnecessary
of the examination of the master’s reve-case. anSimilarly, report

the of theals that the of discontinuance was at forefrontquestion
theAt several in the the master discusseslitigation. places report

evidence with to discontinuance. After the de-respect reviewing
the inin all deeds the oral and thescriptions question, testimony

ofofficial the concluded that “themaster preponderancereports,
asthe road is in existence aevidence indicates that the ... was and
Al-We no error infind the master’spublic way....” approach.

for ahe did not thethough plaintiff’s requestspecifically deny
1867, it clear thatthe road discontinued as of isthat wasfinding

he notconcluded that the road had been discontinued.
that, mastertheof theDavenhall contends approach,regardless

of discontinuancean burdenplaced provingunreasonably high
tohim in tothat the master refusedupon give proper weight

of dis-what evidenceDavenhall to be circumstantialclaims
continuance.

established, it to exist untilisis presumedOnce a dis-highway
Elliott, ofThe Law Roads and(2 Elliott & W.B. Streetscontinued

Nichols, §1926); (3dEminent Domain 9.33[2]P.(4th ed. 3§ 1172
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Annot.,1976)), not favored in die law.ed. and disc:ondnuance is
Discontinuance is a fact that must be(1948).A.L.R. 760175
is the who asserts discon-and the burden upon partyproved

it clear and evidence. B.tinuance to Elliott2by satisfactoryprove
1173;Elliott, § Central Pac. v. Alameda& W. see Ry. County,supra

463, (1932). Because roads are discontinuedU.S. 468 public284
vote, (1878);town v. 58 N.H. v.Major, 242by Thompson Hopkinton

238:1; 1829, 52:6,Smith, (1844); Laws15 N.H. RSA and such152
Townare recorded in the townactions report, e.g., Farmington

(1960), best evidence of discontinuance is the offi-the13Report
Elliott, 1179,§& FIow-record. B. Elliott W. at 1678.cial 2 supra

out,ever, becauseas Davenhall manycorrectly points Farmington
1904, 1928,1875,in and ittown records were firesdestroyed by

such direct evidence. He be-for him to introducewas impossible
should con-that under such circumstances the master havelieves

sidered, not, whichdid his circumstantial evidence consistedbut
recitals,of the use of the roadcertain deed testimony regarding

road,and the 1917 Town that refers to aFarmington Report
Park,which the to be the Old Road to asplaintiff alleges Trotting

a private way.
Boscawen,The relies Webster v. 67 N.H. 111plaintiff upon

(1891), which he reads as that recitals in ancient recordsholding
and deeds well ofas as evidence use of a road arepublic compe­
tent to the out of con­a Heprove proper laying public highway.
tends that similar evidence is to the dis­equally competent prove

ofcontinuance a road. Webster is not as broad as thepublic plain­
involved;tiff reads it because no weredeeds the document inonly

issue was a town record of a vote to out the Never­lay highway.
theless, other cases the Forsupport plaintiff’s position. example,
in a over a we held recitals inthatdispute highway boundary
deeds and other documents be used “to theprivate may prove

of ofmattersreputation and interest recitedgeneral public
Willard, 404,253, 259,therein.” v. 89 N.FI. 197 A. 408Tuftonboro

Furthermore, title,(1938). in actions to in deedsrecitals andquiet
town records often constitute the basis which the masterupon

Morton, 66,makes his decision. Sheris v. 111 N.H. 276 A.2dE.g.,
that,(1971).813 We hold at least in cases in which essential town

records are a use circumstantial evidence todestroyed, party may
that a beenhas discontinued.prove public highway officially

however,We cannot that the master failed to theagree, give
to the evidence. It from con-is clear theproper weight plaintiff’s

that,oftext the when “nothe master stated that evidencereport
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. . .beeneither records or oral hasfrom testimony presented
which this road ever been discontinued bywould indicate that has

Town,” voteno of an actual townthe he meant that evidenceonly
in not oneThe evidence this case is all way.was presented.

598, 602, 175, (1975);115 N.H. 177Starvish v. 347 A.2dFarley,
20, 22,Munnis, 770, (1967).N.H.v. 108 A.2d 772226Rautenberg

that, andwe note of aAt the constructionoutset following bypass
1960, home-in the andhomes in the area highway department

Old to Trot-owners of the status of the Roadwere so uncertain
ofto discontinue athe partPark that petitionedting townspeople

whichthein in this case. Some of deedsthe road not issue upon
Other, moreto as “old.”the relies refer the roadplaintiff simply

or “old dis-road” thedeeds call it the “discontinuedprobative
thatfoundcould havecontinued road” but the master reasonably

word in There was somethe did not use the its sense.parties legal
townin thewhether the mentioned 1917wayquestion private

theto Park.in fact the Old Road Perhapswas Trottingreport
wasnot discontinuedmost evidence that the road wasprobative

atwho stated récordsthe of thatGrossmantestimony Attorney
Archives, and thethe Statethe New State LibraryHampshire

in thefilled the FarmingtonHistorical Society completely gaps
exhaustiveTown left the various fires and that anrecords by

no to discontinue the road.search of these revealed voterecords
of that hisWe made errors law orcannot that the mastersay any

Mor-evidence. v.of fact are not the Sherissupported byfindings
813,ton, 66, 69, (1971).N.H.111 815276 A.2d

overruled.exceptionsPlaintiff’s

sit;Bois, not the others concurred.and didJJ.,Grimes


