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other, to havewereoffensesof the when both allegedpurposes
court to havethe trialfrom events.arisen the same Presuming

thatit is thereforereached its conclusions apparentrationally,
onbeen baseddefendant’s on the first must haveacquittal charge

at that time.a other than that he was not drivingfinding
norThe of motor vehicle was neitherissue a expresslydriving

in the firstdetermined in defendant’s favor proceed-necessarily
it waswe find thatand there is no basis which canings, upon

Simonsen,v.so determined. Head Nat’l BankSee Indianimplicitly
284,282, 546, ofThe doctrine(1975).115 N.H. 547338 A.2d

of defen-notcollateral therefore does bar prosecutionestoppel
intoxicated, offense.on seconddant the of whilecharge driving

Remanded.

Bois, sit;did not the others concurred.J.,
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Cullen, for theLaurence brief and orally,R. plaintiff.by

forCasassa, the de-(Mr.& orally)Mulherrin RyanRyan J.John
fendants.

relief,Grimes, and related theIn action forthis injunctiveJ.
thethe of a of and questionissues involve location right way

the sideline of awhether a measurement at highway rightbegins
or from the of the road.of way pavededge

Beckett,Master,The was a WilliamH. M.case tried before Esq.,
a decree was entered in ac-whose was andreport approved
of were transferredcordance therewith. The allexceptions parties

Cann,by J.
12, 1968,of Milton Fish thedeed December Ralph conveyedBy

of on the sideor of a landback northerlynortherly portion parcel
Dow, Inc., to-in defendant Robertof Route 107 toKensington
hisfrom Route overwith two of 107 remainingwayrightsgether

to Dow. the location of theto the land Onlyconveyedproperty
inisof theof over the property ques-westerly portionright way

toand a wash produceDow bank planttion. aoperates gravel
stone, on itswashed sand and property.gravel

1971,23, theof Fish southerlydeed November conveyedBy
residence, towhich is aof the located plain-parcel,portion upon

to Atcontained in the deed Dow.to the oftiff subject rights way
time, and hadDow was its businessthis already operating gravel

thelocated onthe of as ground,been presendyusing right way,
under thea lease before it property.purchased

of in was describedIn the deed to Dow the way questionright
107,onat a saidas feet wide and shall“twenty pointbeing begin

of landwhich is feet from the boundary30 southwesterlyeasterly
ofand of land saidof Grantors southeasterly boundary George

of for feet to the here-said shall extendand parcel275right way
be not more than feetand at allshall points twentyby conveyed
no feet fromnor no more and less than 30 thewide at any point

of said land ....”boundary George
andthis isDefendants assert that arguelanguage ambiguous

considered inat bethe evidence introduced trial shouldthat parol
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on Thethe as it is located the mas-locating way presently ground.
ruled evi-ter that the deed was not that the parolambiguous,

dence not be considered but the of should bethat right way
feet wide it confined to withinand that betwenty entirely thirty

offeet the George boundary.
We find no error in this and The which haspathfinding ruling.

in fact been used defendants which the evidenceandby parol
intended to is at its farthest 76.9 feet of thesupport point, easterly

no of the deed couldGeorge boundary. By possible interpretation
the deed be construed to locate the of at that Theright way point.

evidence would of notherefore be assistance inparol construing
the deed even if the deed were to be held to be inambiguous

correct,some The master was in our inrespects. opinion, ruling
that the of was confined to within feet ofright wayentire thirty
the line and that it be no more than feet wide. ThisGeorge twenty
much at least the deed makes clear. The court’s order that defen-
dants cease the area of travel and confine them-using present
selves to the 30-foot area was therefore proper.

Plaintiff contends that the court erred in that theruling
measurement, which275-foot establishes the southerly boundary

of the Dow and the of theproperty northerly boundary plaintiff’s
should at the of the of Route 107property, begin edge paved part

ofinstead at the of the of The deed fromedge highway right way.
Fish to Dow describes the as at aproperty conveyed beginning

on a fence the with thepoint marking boundary George property
“which said is feet from the sidepoint 275 Northerly Northerly
line of said Route 107 measured fencesaid ....”along

There was evidence that the of onremains stone walls exist
107;each side of Route that orare three rods 49.5 feetthey apart

and that these themark of the of Thetheedges layout highway.
inpaved varies fromportion widths infeet to this loca-27.5 23.5

tion but is feet wide for mostapparently 24 of the distance in
front of the Holbrook There is also a line of trees whichproperty.
follow the stonewall theclosely of thealong northerly edge high-

ofway right way.
found thatThe master the ofalthough highway right way may
wide ofthree rods thebe southerly boundary plaintiff’s property

of thethe traveled orran northerly edge andalong paved way
the measurement shouldtherefore startthat 275-foot from there

of hisestablish the Into ournortherly boundary property. opin-
ion, determination was erroneous.the
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where ofis not the boundaryThe southerly plaintiffsquestion
construction,rules thethe of unlesslocated. usualis Byproperty
of Luneau v.fee would be the center the road.held the itState

273,MacDonald, (1961).44 TheN.H.103 173 A.2d question
reference from theis of the whichthe location pointrather

to determine theis be made tomeasurement southerly275-foot
is the which theof the defendant’s land. This boundaryboundary

his intoin twocommon established par-separating plotgrantor
to histhe line which he used fromcels and it is except conveyance

he to Wethe had Dow.to the land previously conveyedplaintiff
in “theof the that their usual the wordsare opinion meaning

refer to the side-of said Route 107”sidelineNortherly northerly
of the ofof or and not toline the layout right way edgehighway

in the evidence wouldWe find thatthe justifypavement. nothing
and, therefore,from usual sustain thethea meaningdeparture

If deed intend aon this the to apoint. partiesexceptionplaintiffs
ofat the of a canto theymeasurement edge pavement,begin

socourse specify.
ofthe of the area travel byThe found that usemaster “present

on but recom-land”defendant constitutes a plaintiffstrespass
wasPlaintiff contends thisno be awarded.mended that damages

Howevershe entitled to consideringerror and that is damages.
this thehad been areafact that defendant duringthe using

him, wefrom cannotFish without sayby complaintownership
Webb v.matter the court was See Rye,as an wrong.that equitable

Moreover,223,147, 153, we find(1967).N.H. 228108 A.2d230
thefrom which to plaintiffsevidence in the record damagesno

determined.land could be

insustainedexceptionsPlaintiff’s
and inoverruledpart part; defendant’s

overruled.exception

Bois, sit; concurred.did not the othersJ.,


