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in de-court stated itsthefor one Althoughyear upon clearing.”
consis-“to the extentbeencree 4 had onlythat request granted

decree,” re-caution inreiterated thistent with Court’s andthe
verdict, the factthemotion to set asideto thesponse plaintiff’s

award, oneas it yearremains that the inasmuch actually granted
time, of this re-of free anrental unqualified grantingrepresents

quest.
1, thatdefendant’sThe trial court also requested rulinggranted

the defendant wasif the court found a rescission of the contract
“no contractentitled to the value of his services as thoughcharge

forThe decree defendant to recoverhad been made.” allows the
then credithis labor and as if no existed andmaterials agreement

didis him for one free rental theasgiven year though agreement
in fact theexist. Because this would to be double recoveryappear

and verdict of the court remanded for review oftrial arefindings
its award.

sustained inexceptions part;Plaintiff’s
remanded.

Bois, sit;did not the others concurred.J.,
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brief,Tessier, for Carl H. Frye,& and byThomasTessierChristy J.
Wilcox,Foster, heirs-at-lawandHarold Field DorothyMildred F.

to B.Elizabeth Gault.

brief,O’Neill,& for Frank B. ad litemClancy, guardianClancy by
unknown heirs.for Parker and hisFreemanJonas

Falconer,A. administratrix6? Drescher forLizotteEnright, Jessie
Gault, no brief.of of B. filedthe estate Elizabeth

law the Hills-Certification of ofPer curiam. questions by
to RSAProbate Court J.),County (Copadis, pursuantborough

547:30, indistributionto of administration andquestionsrelating
31,Gault, on Marchof who died intestatethe Elizabeth B.estate

1972.
transferred are:The certified questions

knownthe decedent’smade todistribution be“1. Should
decedent’sto whether or notwithoutheirs-at-law regard

Parker,half-brother, orF. or his children grandchil-Jonas
bedren can located?

do thethe the first isIf answer to question grand-“yes,”“2.
inof half-sister takechildren the decedent’s deceased equal

class, or the decedent’sshares as a does Marion Bosquet,
cousin, to the de-of the same offirst kinshipbeing degree

cedent, with saidshare equally grandchildren?
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“no,” should distribu-isIf the first“3. the answer to question
on descent andthe statutemade totion be according

and thehalf-brotherdistribution to the decedent’s grand-
ofdeceased half-sisterchildren of decedent’s by rightthe

under RSA 561:3?representation

shareshould the“4. If the the isanswer to third “yes,”question
Trea-theto Stateof the decedent’s half-brother be paid

surer under RSA 561:10?

“no,” should distribu-“5. If the the third isanswer to question
ofuntil thetion of the total estate be expirationdelayed

theof estate tofrom of saidthree the dateyears payment
State Treasurer under RSA 561:10?”

we because itrefused to consider this case involvedInitially
Gault,no were filed. In re Estateinterests and briefsconflicting of

time,525, thewe(1976).116 At thatN.H. 195 gave363 A.2d
briefs, nowwhich hasto to fileall interestedopportunity parties

been done.
widow,decedent, Gault, issuewithoutThe aElizabeth B. died

or secondof her father’sShe was the childparents surviving. only
and ahis first union two sons daugh-marriage, having produced

ter. nearestThe decedent’s known survivors in the degreeonly
cousin,half-sister,are her firstthe four of her andgrandchildren

toknownMarion of half brothers isOne the decedent’sBosquet.
of the otherhave died without issue. The and locationhistory

half-brother, Parker, He isis unknown.Freeman reportedJonas
Worth, TheTexas.as in Fortlast heard from 1901 atbeenhaving

mar-he everwhetheradministratrix has been unable to discover
ried or left issue.

1, 1974, the administratrixOn March filed with the probate
distribution,for decree ofcourt a a thereinpetition designating

tobelieved to be entitled distribution as thethe fourpersons
of the deceased’s half-sister and the un-surviving grandchildren
Parker,of F. theissue latter’s share toknown be held byJonas

treasurer to RSA 561:10.the State pursuant
unknown ofdo not that the issue F. ParkerWe areagree Jonas

in ofto share the distribution the decedent’sentitled estate. RSA
561:12, refers,to which the administratrix561:10 and do not ap-

herein, for those statutes address the case of a distributeeply
and title have beenwhose established aidentity conclusively by

decree, Pratt,but whose location is unknown. See Smith v.probate
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337,95 N.H. (1949); Ventoura, 52,63 Voliotes v.A.2d 237 86 N.H.
53, 921,A. (1932).162 922 RSA 561:9 does notSimilarly, apply,
for that statute deals with a situation in which no heir or legatee
can be ascertained.

bar, exist, i.e.,In the at knowncase heirs do the four grand-
nieces and of the decedent. Assiduous efforts havegrandnephews

madebeen to ascertain the existence of other heirs whoany
inherit,would be entitled to the ofequally including publication

once week fornotices a three successive weeks in thelegal Milford
Milford,Cabinet and Wilton of New the UnionHampshire,Journal

Manchester,Leader of New and the Fort WorthHampshire, Star
Worth, Furthermore,of Fort Texas. aTelegram ser-genealogical

vice was retained the ad litem in an to locateby guardian attempt
heirs of F. Parker whoany exist. We hold that in themightJonas

of 117,absence that is stillany at the ofshowing living ageJonas
issue,or hethat ever had the failure of the search thediligent by

ad litem to discover unknownguardian heirs is sufficient to create
exist,the Ventoura,that no such heirspresumption see v.Foliotes

52, White,86 N.H. A. (1932); 482,162 Emerson v.921 N.H.29 497
(1854), and to entitle the court to orderprobate distribution to
the decedent’s known inheirs-at-law accordance with the statutes

descent and distribution. v.governing 69 N.H.Starkey Kingsley,
293, (1897);A.39 1017 L. (1901).Probate PracticeHoyt, 254

RSA 561:1 IV at the time of Elizabeth B. Gault’s death pro-
vided that where there nois issue or thesurviving spouse, parent,
brothers and sisters or their representatives inherit in equal
shares. RSA 561:3 that extends to theprovides representation

of a decedent’s brothers and sisters.grandchildren Accordingly,
each of the four of the decedent’s half-sister is enti-grandchildren
tled to receive one of the estate. The fact that these heirsquarter

half-sister,descend from a rather than from one of the whole
blood, Carr,is immaterial in this case. Prescott v. N.H.29 453
(1854); L. Law of Administration in NewHoyt, 63Hampshire
(1916); Treat, 668,§2 W. (1968);Probate Law at In re214 see

Estate, 391, 393, 902,Bunker 106 N.H. (1965).904211 A.2d Mar-
ion decedent,the ofBosquet, a deceased uncle of the isdaughter

inherit,not V,entitled to since under RSA 561:1 as it read at the
date,relevant distribution would be made to her if no sib-only

or theirlings had survived the decedent.representatives
The above answers to the first two certified make itquestions

for us to to theunnecessary threerespond remaining questions.
Remanded.


