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Grafton
No. 7506

McKee & a.B.John

v.

RiordanFrancis J.

30,November 1976

(Mr.Branch & forTobin Thomas Tobin theorally) plaintiffs.J.

Starr, Peters, & (Mr.Dunn Kohls and C. WheatWadleigh, James
Wheat for the defendant.orally)

Griffith, This is an foraction the de-malpractice allegingJ.
fendant, law,an at while as theattorney plaintiffs’acting attorney

tofailed a claim on their behalf theirso thatnegligently prosecute
claim was barred the statute of limitations. Plaintiffs’by present
action was more sixthan after of thebrought years expiration

statute of limitations theoriginal six-year governing plaintiffs’
claim. The defendant statute oforiginal the limitationspleaded

Court, Batchelder,and the Trial transferred without theJ., ruling
of whether or statute ofquestion not the limitations is a proper

defense.
The transferred case indicates was nothere onhearing

defendant’s motion and the reserved case does not thedisclose
facts on which the defendant’s motion is based. theHowever
briefs of the establish that the essential facts not inareparties

It from the declaration that claimdispute. appears plaintiffs’ they
to have the to adefendant claim theengaged prosecute against
United States of forForest ServiceDepartment Agriculture,

brief,breach of contract. to indefendant’s NovemberAccording
of defendant1963 the an action in United Dis-the Statesbrought
trict. Court for New ofthe United StatesHampshire against
America. actionThis was dismissed in 1964 the districtJuly by



730

theIn 1973forum was Februarycourt because the improper.
theinbehalfon thean action plaintiffs’defendant brought

D.C., this claimbutinof Claims Washington,CourtUnited States
thebecause it was barredwas in 1973 bydismissed September

statute of limitations.six-yearapplicable
wasIt claim the Governmentthat plaintiffs’ againstappears

If ofof in 1966. the datethe federal statute limitationsbarred by
1966,the defendant is theirof claimaccrual plaintiffs’ against

7, 1973, must be dismissed as bar-writ dated Septemberpresent
onof limitations(the statutered either 508:4RSAby two-year

actions) amended to sixor the statute as years bymalpractice
1969, 1975).508:4Laws 378:1. See RSA (Supp.

of action basedelements of a cause upon negli-“The necessary
of the defendantthe causal plus resultingare negligencegence

v. 114 N.H.Elliotharm the CommunityHosp.,to plaintiff.” Shillady
321, 637,323, harm(1974). the638 Ordinarily resulting320 A.2d

ofin the casethe immediate and obvious asto is negli-plaintiff
toinof an automobile personal injuryresultinggent operation

cases, ofno when the causeIn arisesthe these difficultyplaintiff.
of accident and to beheld from the date theaction is to accrue

of from that date.a sixbarred after lapse years
in certain of mal-However a arisesdifferent typesproblem

cases where to the is not immediatelyinjury plaintiffpractice
where, isreal difficulties asknown or “This has led toapparent.

for the statutethe in actions medicalcase malpractice,frequently
he sufferedhas run before the discovers that has anyplaintiff

Prosser, 30, 1971).(4th§ ed.W. of Torts at 144at all.” Lawinjury
we held “inunfairness of this result thatthe recentlyRecognizing

of aleft in thea objecta case bodymalpractice involving foreign
orwhen the discoversthe of action accruescause plaintiffpatient,

of due care ....”that fact in the exerciseshould have discovered
321, 324,114 N.H. A.2dv. Elliot 320Shillady CommunityHosp.,

637, (1974).639
tolimit rule casesIn no sound reasons exist to thisour opinion

certifies awhoof medical The attorney negligentlymalpractice.
who aor the architect buildingtitle search designsnegligently

See,to harm later.leave a cause years e.g.,may “foreign body”
344,Inc.,McKee, N.H. 306v. Dresser & 113 A.2dDeschamps Camp

intime of the action(1973).771 “The rule” for accrualdiscovery
reliance ofin thecases finds its necessarymalpractice justification

theon in field and the tothe the hislayman mysteryprofessional
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follows the clientIt that mayof the work.layman professional’s
when occur andactsnot theyprofessionalnegligentrecognize

we in this casehold thatto.should not be Accordingly,expected
when dis-thethe timethe of action accrued at plaintiffscause

haveand shouldcare diligencecovered or reasonablethrough
the of limita-barred statutetheir action was bydiscovered that
& Cal. 3d6Cathcarttions. v. Gelfand,Neel Levy,Magana, Olney,

Ford,837,176, v.(1971); Edwards 27949198 Cal. P.2d 421Rptr.
83,Sears, Mass. 3101973); v. 365(Fla. HendricksonSo. 8512d

Simmons, 400,87 Wash. 552 P.2d(1974); Peters v. 2dN.E.2d 131
Annot., (1968).978(1976); 181053 A.L.R.3d

Remanded.

Bois, sit; thedid not others concurred.J.,

Merrimack
No. 7652

HampshireState of New

v.

Gary Farrow

7,December 1976


