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Rudman, Rath,Warren B. Thomas D. assistantattorney general,
McNamara, (Mr.B.and Richard Rathattorney general, attorney

and Mr. McNamara for the State.orally),

Leonard, Massachusetts)(ofRichard W. on and Paul C.AsgeirrsonJ
(Mr. for the defendant.Semple Semple orally)

Breest, brief,Robert G. se.by pro

630:1-a)Lampron, (now RSAunder 585:1RSAIndictmentJ.
28,on Februaryof RandallSusanin the firstfor murder degree

Keller, in aresulted1971, C.J.,beforeConcord. Trial juryat by
of the courttoof Defendant’s rulingsverdict exceptionsguilty.

before, were reserved and transferred.the trialand afterduring
1972, 22:2), now(Lawstoof RSA d607:41-bThe constitutionality

withouttransferred ad been ruling.to hasRSA 651:45-b

for andI. Motions Dismissal
for Directed Verdict

after-evidence. thethe DuringThe followingState presented
1971,2, theof Stateof an highwaynoon March employee

onMerrimack Riverover thewhile a bridgedepartment repairing
a on theof saw93 north Concord body lyingInterstate Route just

down, from the waistface clothed upice It wasbelow. resting
ofice theon the in the areaA was also observed generalcoatonly.

thethe testified thatwho recovered bodyA State trooperbody.
from the The wasto feet bodywas awaydeceased 20 bridge.25

of whoSusan Randall Manchesteridentified as that of 19-year-old
since the Saturday night,had been previousreported missing
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27, from the scene were identi-1971. Items recoveredFebruary
to Susan.fied her mother asby belonging

in of March DoctorAn was the by2eveningautopsy performed
Katsas, certified forensic Hea board de-C. pathologist.George

whichofthe exterior of the as a virtual sea bruisesscribed body
The facial andof trauma.had received as a resultbeen multiple

abrasions, and lacerations.with contusionsneck area was covered
the leftThere were two distinct lacerations above and below eye,

neck, the and mul-severe wound insideof the a lip,constriction
chest and back.about thebruisestiple

revealed that theThe internal examination Dr. Katsas bodyby
vital There washad massive to the injurysuffered injuries organs.

brain, with fractureto of the of the chestthe surface compression
sternum, of liver was almostof the severe the thebruising lungs,

two, of thewere alsoin and there multiple rupturessplit
totestified that the abdominalduodenum. Dr. Katsas also injuries

most oftenthe liver and duodenum were “rare” and arerelatively
area. In his deathcaused in the abdominalby opinion,kicking

ofwitha result of bluntwas caused “as injuries rupturesmultiple,
While some of thethe liver and fracture of the skull.” injuries

icefrom a onto thecould have been caused by falling bridge
below, in of the extensiveDr. Katsas testified that coveringlight

it waswith the to the abdomenof the and injuriesbody injuries
were inflicted on the victim a terriblethat byhis opinion they

beating.
“within fewdoctor testified had been killed aThe that Susan
this tookhours her last meal”. There was evidence thatafter place

out to bein the late of What turned Susan’s27.evening February
on the ice where it was found a wit-had been observed bybody

a.m., 28, Theness in a bus at about 7:30 1971.Februaryriding
doctor the end of the “that theas his at autopsy ap-gave opinon

of undressed thrownthe the partially bodypearance clothing,
ice theover the or found on the beneath bridge togetherbridge,

in ... on thewith indicatedinjuries multiple partsmultiple
indicate a sexualbody,... angle.”

in Man-who from West SchoolSusan Randall graduated High
1970, time to savechester in had two at this enoughjobs hoping

school. On theto attend a fashion Saturday eveningmoney design
friend,27, 1971, toaof Susan had invited Judy Jenkins,February

in Manchester.her new on Manchester Streetvisit apartment
for time andThe two visited aarrived at about 9:30Judy p.m.
for a snack andthen decided to walk to a restaurantnearby pizza
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dressedmade to attend an auction the next Susan wasplans day.
sweater,in fur and woreblue a and a brown coatjeans, hip-length

a brown hat. left the restaurant between 11:30 andfloppy They
Street,11:45 and walked south on Elm Street to Granitep.m.

then toward theGranitewesterly Square. Having gone through
the two headed south on Main Street to theSquare, Squoggirls

Fruit Store where was to meet her father for a ride home.Judy
arrived there at about the time of the store’s clos-They midnight

north onremained at the store and walked backSusaning. Judy
Main Street toward Granite Street.

A witness testified that shethat aftershortly midnight evening
hitch-drove observed aGranite andthrough Square young girl

Re-in an of Chicken Housedirection in front thehiking easterly
staurant. coat andThe was hat.. . and dark“agirl wearing floppy
slacks.” This is arearestaurant located in the Granite Square just
around the corner from the On her backFruit Store.Squog way
home at thea.m. this witness droveapproximately past12:30
same location and the who washad beengirl hitchhiking gone.

At about in Chickenthat time four were thepeople sitting
House Restaurant and ride onsaw a a east Gra-girl hitchhiking
nite Street. One of them described the as “a floppygirl wearing
hat, hat, IAnd don’tbrown a fur coat down to her knees.and

orif or or black slacksremember she had blue jeans dungarees
blue. But she had of thea dark on.” Whilepair watchingpants

these saw a white with interiorgirl car bluepeople upholstery
come drivenand this enter the vehicle. This car wasby, stop, girl

man, tall, shoulders,a I’d around six feet aby broad“big say very
head for a of witnessesman his size.” At. the trial one thesebig

described the of thedriver as “build with thata consistenthaving
defendant.”

Several witnesses the defendant Breest in the Graniteplaced
area on the of and the27Square night February early morning

of At orhours 5:30 6:00 on the28. about. atFebruary 27thp.m.
the residence located near Granite heHaggett (Longval) Square

the of two men to assist himenlisted move furniturehelp young
from his former in Manchester to his residence inapartment
Lowell, It could be found heMassachusetts. that left the back seat
of his white 1964 Ford with blue at the house.upholstery Haggett
After the car the defendant off his andloading dropped helpers

out ofheaded Manchester. Breest arrived at his Lowell residence
Morel,at about He asked one10:30 an of thep.m. occupant,

to take in the of furniture. Morelbuilding help larger pieces
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defen-in car Thethe seat Breest’s wasnoticed that back missing.
furni-to morehim to Manchesterdant told he was getreturning

to-leave after 11:00Morel saw p.m. drivingture. Breest again
did him come back.but not seeward the road to New Hampshire

andin the the nextthe car street dayMorel saw Breest parked
car.the seat in thenoticed that back was

resi-returned to thewas evidence that BreestThere Haggett
ofthat same11:45 evening Februarydence at approximately p.m.

son, Breest to leave.her Mrs. askedhe talked to27. After Haggett
over-window in herfrom a apartmentShe watched his departure

was Shewhere white car parked.her Breest’sdrivewaylooking
it infrom her and throwhim retrieveobserved porchsomething

she saw defen-of Mrs. testified that thethe back his car. Haggett
ina.m. the directiondant drive at about 12:10 28Februaryaway

of Granite Square.
2, 1971,on certainA was obtained andsearch warrant April

were from defendant’s car. Thesefibers and removedpaint chips
of thewere examined under a Beaudoinmicroscope by Roger

New Police Crime and he submittedState LaboratoryHampshire
of the ofcertain to Charles Michael Hoffmansamples laboratory

Alcohol,the and Firearms Bureau of the United StatesTobacco
Hoff-for neutron activation Mr.analysis.Treasury Department

chemist,man, these asa forensic after so samples gaveanalyzing
in contactthat Susan Randall’s coat had beenhis opinionexpert

where wasin the area from debriswith the Breest automobile
from which thesethe defendant’s car samples.removed produced

in as hisBeaudoin as an criminalistics opinionexpert gaveRoger
“we had athere was of that havethat a “high degree probability”

and that car.”[Susan’s] [Breest’s]contact between this clothing
thewho with defendantDavid Carita had been incarcerated

tes-while Breest extradition to Newwas contesting Hampshire
tified that to to whether Breest had killedCarita’s asinquiry

he de-“Susan” “Yes I did.” also discussed otherresponded They
this matter to Carita’stails about according testimony. Captain

colonel,now of the that inter-testified in anStateDoyon, police
15, 1971,onview with the defendant March Breest admitted hav-

in Manchester in the of butbeen 27ing early evening February
denied later.returning

who theThe defense two witnessespresented expert disputed
conclusions of as well his of It alsoHoffman as methods analysis.

a series of witnesses who testified saw automobilespresented they
off the in area of the Merrimack Riverthehighwaystopped



741

in andon ofthe and 27Februarybridge question morningnight
28, 1971.

On motions for fordismissal and a directed verdict for the de­
fendant, the evidence must be mostconstrued to thefavorably

Booton, 750, 762, 376,114 N.H.State v.State. A.2d 385329
denied, (1975).919(1974), cert. U.S. We hold that on the evi­421

it,dence in its couldbefore viewed the find that theentirety, jury
ofdefendant was a reasonable doubt the crime withguilty beyond

Reed, 377, 379-80,which he was State v. N.H.114charged. 321
581, Gilbert, 665, 668,(1974); State v. N.FI.583 115 348A.2d A.2d

713, (1975).717

SuppressII. Denial Motion toof Defendant’s
Captain DoyonStatements Made to

trial,Prior to the defendant moved to statementssuppress
which he made to on March 15 becauseallegedly Captain Doyon

Illinois,he did not receive the Escobedo v.warnings required by
Arizona,(1964) (1966).U.S. 478 and Miranda v.378 384 U.S. 436

The theState admits that defendant was a in the murdersuspect
of Randall when he was interviewed and shouldSusan have been
warned of his constitutional testified threerights. Captain Doyon

oath, ontimes under at the anddeposition, suppression hearing,
trial,at the he thethat Miranda to the defendantgave warnings

before to him. Breest relies on the absence of atalking heavily
statement in the of the interview that he hadcaptain’s report

this We know of no and nonegiven was ad-warning. precedent,
defendant,vanced the that such an omission rendersby

defendant’s statement inadmissible.
In event the interview was the result of aany calltelephone by

the todefendant he wouldthat talk to himDoyon but tostating
no other officer. Under these circumstances it could also be found
that this was not a custodial with the coerciveinterrogation pos­
sibilities which the Miranda Beckwith v. Unitedrequired warning.
States, Camilo,(1976); 50,Ct.96 S. v.1612 United States 507 F.2d

denied,(5th 1975), (1975);51 Cir. cert. U.S. 874 United v.423 States
Calhoun, 277, (D.C. 1976).363 A.2d Defendant’s283 App. excep­
tion is overruled.
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III. toDenial of Defendant’s Motions
Suppress Evidence Obtained from

ApartmentAutomobile and UnderHis His
WarrantsSearch

2, 1971,ofA. Search of Automobile. Under date the Dis-April
trict ofCourt Lowell in the Commonwealth of Massachusetts is-

white,sued a warrant to search “a 1964 Ford Custom color4-door
935, 1156,N.H. MY1971 Serial to Ruth#548M2207E registered

Breest).”C. Smith Robert to beTheby(occupied property
for certain latesearched was described of thewearing apparel

same,...ofSusan Randall “and/or fibers and/or fingerprints,
toe ofand Susan Randall.palm prints, footprints prints”

3, 1971, a to courtdate of return was made thatUnder April
ofbeen executed with anthat the warrant had inventorytogether

1964thereto. Listed therein was thethe taken pursuantproperty
warrant,in twoFord Custom described theSedan partial prints

door, the front andmaterial vacuumed fromfrom the left front
Alsoof vehicle and a rear view mirror.seats and floors thatrear
oneof from the dashboard andonelisted as taken was strand hair

were alsoside floor. Thereof from thesmall passengerpiece glass
ofmadefor blood ofdescribed benzedrine tests specified parts

or no reactionthethis automobile with results strong,being slight,
as to each tested.part

Lowell DistrictThe search warrant had been issued theby
Liston,E. of Lowellon an Robert a theCourt affidavit by sergeant

he De-Police that knewHe stated therein personallyDepartment.
whoChief D. of theHines Concord police departmentputy Jason

warranta searchstated to him that New Hampshirepersonally
is-and made thereof had beento Liston’s affidavitattached part

1,Concord, District Court 1971. Listonsued the N.H. Aprilby
thestatement inthat told him that eachfurther affirmed Hines

of his belief.true to the best andaffidavit was knowledge6-page
of thethatalso that Hines affirmedListon stated Captain Doyon

tohadtold him that heNew State PoliceHampshire spoken
9 in Lowell. Listonat Bowers StreetBreest at his residenceRobert

officers,he, hadwith other Lowellaffirmed that personallypolice
31, 1971, vehicle describedlocation on March theat thatobserved

in for a search warrant.the application
Hines, thea ofmadeNew affidavit partThe byHampshire

affidavit, arewhichthe statementscontained followingListon
ofas thatA nude identifiedherein summarized. bodypartially
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Susan Randall foundher home in Manchester wasfrommissing
on the ice Anclose to 93.lying 47 of Interstate HighwayBridge

showed that suffered a severeautopsy report Susan had beating.
A of Susan wear-girlfriend described in detail the clothes she was

27, 1971,about in theing whenmidnight February they parted
area of Granite in owner of restaurantManchester. The aSquare
in that area stated to two he ob-Manchester officers thatpolice
served a offrontSusan’s ingirl answering description hitchhiking
his of and 1:00place business between 27midnight February
a.m., 28, of1971. He this a white carFebruary saw boardgirl

or1963 1964 vintage.
of the New StateCaptain Doyon Police informedHampshire

15, 1971, Breest,the affiant Hines that on March he saw Robert
him,known to in Lowell and that Breest had in his apossession

white 1964 Ford Sedan a Newbearing Hampshire registration.
The affiant was informed a in the State knownby sergeant police
to him hethat interviewed one who told him thatHaggettJennie

Breest, described,Robert whom she arrived herat home in the
27,Granite Area at about 11:45 onSquare p.m. February spent

minutes and left herapproximately home attwenty-five 12:01
a.m., 28, in a white Ford sedan. The distanceFebruary from the

home to Granite was about 4/10 of aHaggett Square mile. Sheriff
Daniels of Merrimack New known to theCounty, af-Hampshire,
fiant told him that an of a travel bureauemployee who had

information whichpreviously supplied reliable saidproved that a
man himself asidentifying Robert Breest visited her office on

29, 1971,March and about travelinquired from Manchesterplans
Nevada, California,to and Mexico and that he was aoperating

white Ford sedan 1970 N.H. OL469.bearing Thereregistration
was also information from the director of motor vehicles onthat

31, 1971, vehicle,March this a 1964 Ford Custom Sedan white in
color was MY935.assigned registration

It has been held in Massachusetts wellas as in New Hampshire
that “[t]he of the affidavit is to be decided onsufficiency the basis
of a consideration of whole,all of its as a and notallegations by
first it and then eachdissecting subjecting to aresulting fragment

test of itshypertechnical alone.”sufficiency standing
Stewart, 747, 751,Commonwealth v. 213,358 Mass. 267 N.E.2d 216

Moreau,(1971); 303, 307,State v. 764,113 N.H. 306 766A.2d
(1973). On the foraffidavits search warrantscontrary, must be
tested and in ainterpreted commonsense and realistic fashion.
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102, Titus,Ventresca, (1965);U.S. 108 State v.United States v. 380
222, 458,219, (1965).N.H.106 460212 A.2d

We hold taken whole evidence to thethat as a the presented
for find thatwas sufficient him to causeprobablemagistrate

in ofRobert Randall the GraniteBreest Susan vicinitypicked up
1971,28,ofin in the hoursManchester early FebruarySquare

her or her in hisher a severe and bodygave beating transported
white Concord where her was found.1964 Ford Sedan to body

The could find further that there was a proba-magistrate strong
theor likelihood that a search wouldsubstantial producebility

Harris,v. 403evidence under the warrant. United Statessought
431,Comean, 434,573, (1971); v. 114 N.H.577-80 State 321U.S.

590, (1974).A.2d 592
however, foundthat even if the affidavit isDefendant argues,

ofthe searchon face have been sufficient to authorizeits to
car, been the State’scause has bydefendant’s negatedprobable

con-of certain information. Thisintentional omission exculpatory
who theof the fact that the owner of the restaurant sawsists

ininto a was that the carhitchhiker white car questionget positive
not Ford as the State.was a Chevrolet and a byImpala alleged

thewho obtainedthe that DoyonAlso omitted was fact Captain
in on afterdenial Breest that he was Manchester February 27by

15, withcar on March 197110:30 searched the defendant’sp.m.,
found no evidence.defendant’s and incriminatingpermission

can of an af­Whether or not a defendant attack the accuracy
which on its face to a offidavit is sufficient finding prob­support

not decided theto a warrant has beenable cause issue search by
States,v. United U.S.Court. 376United States RugendorfSupreme

58,528, (1stv. 508 60(1964); United States F.2d531-32 Belculfine,
not in1974). well as lower courts arecourts as federalCir. State

made.when such can be Unitedto if and aas challengeagreement
Carmichael, v.1973);(7th Cir. United Statesv. 489 983States F.2d

denied,Thomas, 1973), cert.Cir. 844(5th489 664 U.S.423F.2d
State, 411, (1975).Md. 337 415(1975); Carter v. A.2d274

amakedoes not that theDue require governmentprocess
workof alland detailed investigatoryaccounting policecomplete

786,Illinois, mere(1972). Thev. 408 795on a case. Moore U.S.
haveitem of undisclosed informationthat an mightpossibility

not a duethe does create requirementdefendant processhelped
in for a search warrant. Unitedaffidavitit be disclosed anthat

2392, Imbler, Cal.(1976); seeIn re 60v. 96 S. Ct. 2401States Agurs,
6, denied,554, 569, 908(1963), cert. 379 U.S.14P.2d2d 387
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of in(1964). itemsWe hold the omission of thethat complained
in did not materiallythe affidavit for the warrant this casesearch

itsit wouldaffect its to the extent that supportnegativeintegrity
v. 343for of Commonwealtha cause. Rugaber,finding probable

to865, 1976). it is(Mass. unnecessaryConsequently866N.E.2d
sufficient affidavitdecide whether court would allow athis facially

attacked, ob-exist toto mustbe and if what groundspermitted,
Herman, Ortain relief. See For Arrest Search:Warrants Impeaching

The Ohio St. 721A 36Allegations Facially Affidavit, L.J.Of Sufficient
over-(1975). areto the search warrantsDefendant’s exceptions

ruled.
Subsequent of Defendant’s Automobile.and SearchB. Seizure

described in theto be searched wasThe motor vehicle specifically
conduct the search for the articles authorizedsearch warrant. To

control ofhad to obtain andthe warrant the possessionby police
found in lot of Low-defendant’s automobile. It was the aparking

Lowell whereell and to the station thepolicehospital brought
ofsearch took This constituted a seizure the car describedplace.

186, 191, 322,in the warrant. State v. 106 N.H. 208 A.2dCoolidge,
443, (1971). It(1965); v. New 403 U.S. 453326 Coolidge Hampshire,

the of the car wereis evident that the seizure and transportation
to conduct the close examination contem-necessary adequately

42,the search warrant. Chambers v. U.S.399 52by Maroney,plated
583,Lewis, (1974).595(1970); v. 417 U.S.n.10 Cardwell

At the time the search warrant was obtained the affidavit estab-
to that the other items incause believeprobable specifiedlishing

the warrant be found in the automobile also establishedmight
defendant’s car been ancause to believe that havemightprobable

crime, is,of the that Susan Randallinstrumentality transporting
Concord. The failure toor her from Manchester tobody repeat

the of the automobile to be searched as also an objectdescription
seized with found therein cannot be said toto be objectsalong

under the fourth amendmenthave made its seizure unreasonable
58,on the facts and circumstances. v. 386 U.S.Cooper California,

Rabinowitz, 56,(1967); (1950);United States v. 339 U.S. 66 South62
(1976);v. Ct. State v. 116 N.H.Dakota 96 S. 3092 Floyd,Opperman,

2737,632, Ct.v. 96 S.(1976);738 see Andresen365 Maryland,A.2d
(1976).2747-48

the itemThe State described defendant’s automobile as an
ofin the made to the Lowell District Court theseized inventory

2,to the search warrant it issuedtaken Aprilproperty pursuant
order from that court authoriz-The State also obtained an1971.
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its to Concord for whatever use its policetransportationing
death ofdeem advisable in connection with thedepartment might

13,of the car madeSusan Randall. searches AprilSubsequent
1971, 11, 1971, were consistent with aand thoroughAugust

the v. Conn.of crime in State 162question. Johnson,investigation
215, 226, 903, hold(1972).909 We that these consti-292 A.2d

of an held thetuted reasonable searches automobile byvalidly
in con-of the crime and as evidenceState as an instrumentality

443,v. New U.S.nection therewith. 403Hampshire,Coolidge
502-04, (1971) and Wardenopinions);522 (concurring dissenting

(1967); Ct.v. U.S. Andresen v. 96 S.387 294 Maryland,Hayden,
58, (1967).(1976); v.see 386 U.S.2737 61-62Cooper California,

the of motion toDefendant’s to denial hisexceptions suppress
fromevidence this automobile are overruled.seized

that of seizedDefendant also maintains certain particles paint
excluded as evidence becausefrom his car should have been they

in the warrant.were as to be seized searchnot specified objects
forof in the search hairswere the debris vacuumedThey part

were wereand from which Theyfibers Susan’s specified.clothing
inwhichas matters became plainadmittedproperly incriminating

war-view of in the searchas a result activities executingproper
as anautomobilerant and made of the seizedsearchessubsequent

Newand of the crime. v. Hamp-evidence Coolidgeinstrumentality
443,shire, theirto(1971). Defendant’s403 U.S. 464-73 exception

admission is overruled.
Apartment. HeArticles in Defendant'sC. and Seizure ofSearch

of the affidavit to showto themakes the same objections adequacy
of for hisfor the a search warrant apart-cause issuanceprobable

auto-the for the warrant to search hisment he did to affidavitas
the same that theweremobile. The affidavits essentially except

were included inof defendant’s automobileresults of the search
holdfor a warrant to search the We thatthe affidavit apartment.

theto show cause for is-latter was sufficientaffidavit probable
Ventresca,United States v. 380 U.S.suance of the search warrant.
222,Titus, 219, 458,102, State v. 106 N.H.(1965);108 212 A.2d

(1965).460

CompositionIV. Panelof Jury

the ofattacks RSAThe defendant constitutionality 500-A:2
then, it now1973) which as does 1975),provided (Supp.(Supp.
make a list... ofthe “shall... such menselectmen andthat
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women ... as The statuteto serve asthey jurors.”judge eligible
or in-certain who or fromare bespecifies persons may exempt

500-A:2, :4, 10, :18, 19, 1975).for : :RSA :21duty.eligible (Supp.
the of those isOtherwise classification left to the discre-“eligible”

oftion the selectmen. This court has held that RSAconsistently
1975)ch. 500-A is not rendered forinvalid its failure to set(Supp.

forth more forstandards the selection of State v.precise jurors.
332,325, 108, (1974);114 N.H. 113 State v.Fleury, 321 Tas-A.2d

chler, 218, 220, 697,N.H. (1976).116 356 698A.2d
Defendant, trial,who was of at the time ofthirty-four years age

relies on for whichmarked identification showedquestionnaires
that about 8 out of on the110 were under theonly jurors array

of The fromlists which are selectedage forty. jurorsprospective
need not be a statistical mirror of the State v.community. Fleury,

325, 331, 108,114 N.H. (1974). The defendant had321 A.2d 112
the burden of thethat absence of a ofnumberproving greater

under the of fromjurors resulted a and in-age forty systematic
tentional ofexclusion this from the of to hisgroup array jurors

States, 87,v. United 418prejudice. (1974);U.S. 137 StateHamling
461, 467, 12,v. 115 N.H. (1975).344 17Greely, This heA.2d

failed to do and his is overruled.exception

TestimonyV. Admission of at theDefendant’s
ProceedingsExtradition in Massachusetts

An assistant of Massachusetts testified at theattorney general
trial to of defendant’s at bothportions thetestimony given
Governor’s rendition and at the habeashearing corpus hearing

thereto. This consisted ofpertaining defendant’s state-testimony
28, 1,ments that he had been in Lowell on to MarchFebruary

1971. Defendant maintains suchthat is inadmissibletestimony
under the same which exclude evidence at aprinciples given sup-

on fourth amendmentpression v.hearing Simmons Un-grounds,
States,ited (1968),390 U.S. 377 or at a bail v.State Wil-hearing.

liams, 437, 443, 29,115 N.H. (1975).343 A.2d 32-33
Unlike the case of a there is nosuppression hearing

constitutional to a on a rendition before theright hearing petition
206,In reGovernor. Mass. (1947).321 413Murphy, 72 N.E.2d

Hence no constitutional tension is to which is thearise basislikely
for the defendant’s at aexcluding testimony suppression hearing.
Nor is there the to the de-strong policy encourage testimony by

However,fendant as there is at a bail under Massa-hearing.
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habeasa writ of corpus.chusetts can be contestedlaw rendition by
276, the burden§ In such aMass. Gen. Laws. ch. 19. proceeding

demandinghe not in theis on the wasdefendant to thatprove
724,Baker,re Mass.crime. In 310ofat the time the allegedState

Frink,762, denied, (1942); Fortier v.cert. U.S. 699 9239 N.E.2d 316
604,50, 51, create a tension(1942). This605 mightN.H. 24 A.2d

defendant’sHoweveratto a bailsimilar that hearing.presented
timeat thein Newthat he notwastestimony present Hampshire

awhat raised pleaof the more than is bycrime isalleged nothing
hisnotdid damageof not the His testimonyat trial.guilty present

(5thF.2d 274defense in this case. See United States v. 531Impson,
thedoubt that1976).Cir. We are convinced a reasonablebeyond

error, was harmlessifadmission of his at thattestimony hearing,
v.Florida, 427, (1972); Bootonerror. Schneble v. U.S. 432405

Hanauer, 1976).(1st541 Cir.F.2d 296

EvidenceVI. Admission of Scientific

due ofthat he has been deniedDefendant maintains process
the of certain scientificlaw admission Rogerby testimony given by

wit-claims that theseBeaudoin C. Michael Hoffman. Heand
withouttestified their and basisnesses any uponbeyond expertise

conclusions.which to theirground
in theand chiefBeaudoin is criminologistsupervisorRoger

of New Police. Defendant’sthe Statecrime laboratory Hampshire
the court ancould be declaredcounsel that this witness byagreed

to evidence in case.”with the this“for regardexpert testifying
of victimCertain theBeaudoin testified to the clothingfollowing.

himwere toother articles including fingernail clippingsgivenand
for ofThese were examined the blood andvictim. presenceof the

of materials.trace Certainfor the paintvacuumed presencewere
in hewere the coat which submitteddiscovered personal-particles

the United States headed Mr.Treasuryto Laboratory byly
Hoffman.

articles taken in aalso received certain search ofBeaudoin
of He found awhich included a boots.defendant’s pairapartment

on which to adiscolored area the bootright responded positive
1964test for the of blood. He also examined defendant’spresence

Hewhite of the defendant.Ford and found partial fingerprints
ofalso obtained test to theattesting presencepositive responses

in of the The car was vacuumed andblood certain car. byparts
of device Beaudoin examined thethe use a magnifying particles
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which were He fromobtained. identified and hairpaint particles
hair found inthe victim’s coat and similar andparticles

these to Mr. Hoffman. Beaudoindefendant’s car and turned over
of oftestified the his service as head thethat over years laboratory

the debris taken from about 700 to 800 cars.he had examined
counsel,defense Beau-After an intense cross-examination by

on redirectdoin was asked the examinationfollowing question
answer.and made the “BasedQ.following upon your experience

and the and associations thatliterature any professional you may
have, do an to whether it is rare to havehave asyou opinion
associations of articles as we do in case between the vehiclethis

theand coat?” A. is this. There exists a“My opinion, simply, high
of and we con-reasonable that have haddegree probability ability

tact between this [victim’s] [defendant’s]and that car.”clothing
holdWe that Beaudoin’s was within the field ofopinion expert-

ness for which he was found and that the trial courtqualified
denied defendant’s motion to strike hisproperly testimony.

C. Michael Hoffman is the chief of the forensic of thebranch
Alcohol, Tobacco,ofBureau and Firearms of the United States

He has had several ofTreasury Department. years experience
with nuclear He testifiedradioactive materials. thatworking

him of colorBeaudoin several variousbrought particles paint
well as some hair fibers to be from theasspecimens represented

of from HeRandall and defendant’s automobile.Susanclothing
to see if looked andexamined them alikemicroscopically they

made of them. He then submitted thesemicroscopic photographs
micro-to neutron activation because had the samesamples they

He testified ex-characteristics. hisscopic backgroundconcerning
and information toperience pertaining paints.

described neutronHoffman activation as follows. Theanalysis
material to be examined is in a container whichencapsuled plastic
is inserted into nuclear under fora reactor anpneumatic pressure

of time. The is then withdrawn andappropriate length sample
taken to a where electronic is used tolaboratory equipment

off.determine what radiation is This indicates whatgivenbeing
ofelements are in the and the thepresent sample intensity signal

how much of a result of theindicates each element is Aspresent.
test, How-were excluded from consideration.certain specimens
ever, Hoffman found six sets of were andthat paints comparable

one of He would bethat set hair was similar. testified that it rare
to find this of and that innumber corresponding paint particles
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inwasvictim’s coaton thehis based the aboveopinion findings
his tes-no tocontact with defendant’s car. There was objection

nor motion it be stricken.thattimony any
of scienceThe in same fielddefense two thepresented experts

his con-wellwho criticised used Hoffman as asthe methods by
of theclusions. Neither conducted tests paintof these anyexperts

to thewentor hair in Theirfibersparticles testimonyquestion.
v.Statetoof the evidence rather than its admissibility.weight

403, 547,419, (1969) rev’d on558-59109 N.H. 260 A.2dCoolidge,
204,McCormick, §Evidence(1971),other C.403 U.S. 443grounds,

Annot., (1973).11750 A.L.R.3d1972);(2dat 497-99 ed see
the admissionon the thatDefendant’s based groundsexceptions
him due pro-of the deniedevidence of Beaudoin and Hoffman

ofcess law overruled.are

Contentions ThatVII. Various
a TrialWas Denied FairDefendant

ArgumentClosing maintains thatDefendantA. of Prosecutor.
werein thethe statements State’s prejudicialargumentfollowing

(1)evidence. are theand not the following:by Theysupported
(2) defendant’swas the murder ringbootdefendant’s weapon;

head; (3) athe victim’s certainfor the onwas bruisesresponsible
whodriver of the caras thewitness identified defendant being

Randall;hitchhiker, (4) thethe Susan fingernail clip-picked up
clawedthat her assailant was tofrom indicatedSusan’s bodypings

the bone.
did not at trial ofDefendant the to these theobject portions

which,he now ifto which isargument complaining improper,
have or nullified the court. He thuscould been hasstopped by

onhave his considered Statewaived to objectionsany right appeal.
391,Breest, 504, 505, (1975).v. Further-115 N.H. 345 A.2d 392

wasthe reveals that the notmore trial prosecutortranscript
ownwith information of hisor thetestifying furnishing jury

infer-On he was reasonablethe drawingknowledge. contrary,
the offrom the evidence which did not exceed boundsences

306,Bacon, 310,114State v. N.H. 319 A.2dadvocacy.legitimate
636, (1974).640

Sequestration of maintains suchB. the Defendant that aJury.
thein a trial distorts and abil-procedure viewpointlengthy panel’s

the evidence. In ato and caseity capitalfairly impartially weigh
such as in which there is a likelihood thatthis reasonable prejudi-
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cial could a fair trial doubtpublicity as to theprevent any propri-
of the to the shouldety trial bepreventing jury separate during

resolved such 75 §Am. Trialagainst granting permission. 2dJur.
(1974).954 We find no of inabuse discretion the court’s order

and defendant has failed to heshow that was prejudiced thereby.
PhotographC. Admission of a of TheVictim. court permitted

the introduction in evidence of a the face ofphotograph depicting
the victim to the time it had been cleaned Dr. Katsas inprior by

the There nowas claim made that theautopsy.performing pic-
ture did not the true situation. Its introduction was ma-represent
terial to the State’s contention that Susan Randallsupport died as

Hause, 133,of 135,a a severeresult State v. N.H.82 130beating.
743, (1925).A. 744 The court couldtrial find that theproperly

value thephotograph’s probative out-weighed possible prejudice
792, 793,it v.State 114 N.H. 330might produce. Hayward, A.2d

445, (1974).446
Testimony Angle”D. of Dr. a toKatsas about “Sexual this

TheMurder. doctor is a whocertified has performedpathologist
ofthousands The court findtrial could in itsautopsies. properly

discretion that the ondoctor’s based the circumstancesopinion,
onSusan’s death and the revealed thesurrounding injuries by

would be of to &the Pridham v. Cashautopsy, help jury. Carry
Center, Inc., 292, 296, 193, (1976).116 N.H. 197Building 359 A.2d

Filing byReportsofE. Late Police Officers. Officer
27, 1971,of onactivities was notMcLaughlin’s report February

12, 1972,reduced to until after the defendant hadwriting April
been indicted. Lieutenant of an interviewEngelhardt’s report

10,to the was in untilcase not March 1971.pertaining put writing
Defendant’s counsel had an to cross-examine theseopportunity

and out nowitnesses these facts. There was ofbring showing
to the defendant. The lieutenant’s wasprejudiceresulting report

available almost two the of thebefore trial and that officeryears
eleven months the trial.preceding

Testimony byF. DianeIdentification Camire. This witness testi-
fied that defendant’s build was consistent with that of the man she
saw the car the onwhite which hitchhiker thedriving picked up

28,ofhours On1971. cross-examination defenseearly February
counsel her about ofquestioned several interviewspolice reports
and asked her to read of them to the Theseportions jury. reports
were formarked identification thebut trial court after comparing
them herwith denied defendant’s that betestimony request they
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rule in its dis-The trial court couldmarked exhibits.as properly
asthese enteredit was not to havecretion that necessary reports

to theirin for the understand impeachingexhibits order jury
162,160,v. 116 N.H.Wieszeckand Sepessy,weight significance.

865, (1976).867355 A.2d
on Hands.of Scratches Defendant’s CaptainCharacterizationG.

in histhatNew State Police testifiedof the HampshireDoyon
15, 1971, heon March observedwith the defendantinterview

inthemthe defendant’s hands. characterizedscratches on Doyon
courtscratches. The trialtrial “defensive”at the ashis testimony

made a trained andobservationfind that this bycould properly
v.Walkerof to theofficer could be jury.helppoliceexperienced

468,282, 284-85, (1965).Walker, 470N.H.106 210 A.2d
byPhotograph Therea Offered Defendant.H. to AdmitRefusal

to whether Susan- Randallin the aswas some testimonydiversity
hitchhik-with on the she wasa acarried strap nightpocketbook

date,defense, a wit-The some time after that photographeding.
toclaimed was similar thewhich sheness awearing pocketbook

28, Thevictim on 1971.one she observed the Februarycarrying
it could beexcluded astrial court this posed photographproperly

oncontention a contestedfound defendant’sto accentuate unduly
214,McCormick, (2d 1972).§ ed.Evidence atissue. C 533

thatDefendant maintainsI. Mother Seated nearVictim’s Jury.
near thea seatRandall’s motherunknown to him occupiedSusan

theher to viewthe which he allowedtrial allegesjury during
out of the courtmoved in andof the asmembers theypanel

thus communicatedthe motherroom. It is mere thatspeculation
ofmotions to theher or prejudicewith the jurors bodyby eyes

of law that defendanthold a matterthe defendant. We cannot as
was prejudiced thereby.

Testimony seThe defendant proof David Carita. actingTheJ.
of this witnessthe testimonybriefin a challengedsupplemental

await-where defendant wasthewho incarcerated in same jailwas
betweenthat in conversationsCarita testifiedextradition.ing

HeRandall.killed Susanhe haddefendant admittedthem the
tes-counsel. Hisdefendant’scross-examinedwas byexhaustively

witness, whateverwas tosubjectof otherlike that anytimony,
No to his testify-choose to it. objectionthe givejury mightweight

tes-hisa motion made to strikenor was therewas madeing
a mat-was incredible asWe cannot that his testimonytimony. say

373, 376-77,105 N.H.v. Waltsonster of law. Gilliam Corporation,
107, (1964).109-110201 A.2d



753

SentencingVIII. of Defendant Certified as
Psycho-sexualConvicted of a Murder

(Supp. 1972)in Nature under RSA 607:41-c
now RSA 651:45-c

22, 1973,On March the returned a verdict defendantthatjury
of murder the ofwas in first Con-Susan Randall atguilty degree

28,cord on The1971. defendant admits in his thatbriefFebruary
(heon datethe latter for this crime was lifepenalty imprisonment

nowith minimum term. This barred those convicted of first de-
murder from (1955);ever RSA 607:43 RSAgree being paroled.

However, 1, 1971,(1955).585:4 effective theJuly legislature
1971,(Laws 419:3) that a sentence ofaprovided prisoner serving

life could be onreleased at time afterimprisonment parole any
served which shall be deemed the minimumhaving eighteen years

term of his sentence. 1972).RSA 607:41-a (Supp.
1972, 14, 1972,Laws effective the22:1By May legislature

amended the latter and from its aprovision excepted application
convicted of murder in the first whichperson wasdegree psycho-

sexual in 1972).nature. RSA 607:41-a RSA 607:41-b(Supp.
1972) that a who is(Supp. provided a sentence ofprisoner serving

life for a first murderimprisonment indegree na-psycho-sexual
ture was not for until he shall haveeligible parole served forty

minus certain credits.years, 1972)RSA 607:41-cspecified (Supp.
that whenever a is ofrequired convicted murder in theperson

first thedegree, shall at the time ofpresiding justice certify,
whether or not such murder wassentencing, in na-psycho-sexual

ture. 607:41-d 1972)RSA defined such a murder. The(Supp.
sections, here,above with certain notamendments material are

22,now RSA 651:45-a to d. After the ofverdict on Marchguilty
1973, the sentenced thepresiding defendant to lifejudge

5, 1973,On State,on motion ofimprisonment. theApril this
murder was certified the asby in na-judge being psycho-sexual
ture, which the describedtriggered consequences above.

Defendant first maintains that because he had started toalready
his sentenceserve the certification which took theplace beyond

ofsame term court was to our incontrary State v. Thom-holdings
son, 190,110 N.H. (1970), Dunn,675263 A.2d and State v. 111

320, (1971),N.H. 675282 A.2d that the court could re-superior
view a valid sentence after the of the term if the de-expiration
fendant had not started to serve it but could not reduce a sen-

case,tence which Inwas served. thebeing unlike thepresent
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situations, noabove there or sentencewas valid untilcomplete
5, 1973, when the trial court with theApril complied require-

607:41-c,ments of RSA now RSA 651:45-c which determined the
minimum term of for Seedefendant’s State v.eligibility parole.
Richard, 126, (1954).99 N.H. 194106 A.2d

atThe omission to the of murder thetypecertify sentencing
inwhich followed the verdict a of court did nottermprevious

the have“[t]ermsdefendant as of court lessprejudice magical
Thomson,at common State v.than did law.”today theymeaning

190, 191, 675, Furthermore,(1970).110 N.H. the676263 A.2d
in the sentence counsel addi-defendant’sdelay completing gave

in whichtional time to their to the court onprepare arguments
Bell,ofthe certification of the murder. v.See State N.H.type 112

444, 449, 753, (1972).298 757 Nor did constituteA.2d it double
the defendant to forbyjeopardy subjecting multiple punishments

Const, I,the same offense N.H. art. or theto 16 fifthcontrary pt.
amendment to the Federal Constitution he was toas subjected

Dinitz,one valid and sentence. v.United Statesonly 424complete
600, 653,Marrero,(1976);U.S. 606 see Warden v. 417 U.S. 663

(1974).
also he toDefendant that was an ex factosubjectedargues post
he was sentenced under a whichlaw because statute was not in
time the crimeeffect at the was committed whichalleged imposed

increase in in ofa detrimental violation N.H.punishment Const.
Const,1, 1, §art.art. 23 and U.S. 9. The evilpt. prohibited by

these constitutional is the for an act whichprovisions punishment
ofwas not criminal at the time its or thecommission of ainflicting

Winnick, 473,for it. Woart v. 3 N.H.greater punishment 476
Bull, (3 386,(1826); Dall.)v. (1798);Colder 3 U.S. 393 State v.

Vashaw, 636, 637, 692, (1973);113 N.H. 312 A.3d 693 1 C. An­
tieau, §Law (1969).Modern Constitutional 5.135

28, 1971, crime,date ofOn the the defendantFebruary was
a sentence of life everto without eli-subject imprisonment being

minimumfor because no term was underparole imposedgible
607:39, (1955);such sentence. :43 (1955).a RSA RSA 585:4 Sub-

acts, sentenced,before defendant wassequent legislative passed
outset in this thosethat who com-providedpreviously opinion,

offirst murder amitted a nature weredegree psycho-sexual eligi-
whilefor after those convicted ofble parole forty years ordinary

for aftermurder are ofeligible parole only yearseighteen serving
the sentence. This to theprovisionlegislative operates mitigate

lifeof without whichto defendantpenalty imprisonment parole
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on thewould have been to date of the crime and not tosubject
orincrease that to his See War-modify disadvantage.punishment

653,Marrero, (1974); In reden v. 417 U.S. 663 134 U.S.Medley,
Sutherland,160, (1890); §171 Construction2 Statutory 42.05

1973).ed.(4th C. Sands
that to ddefendant’s contention RSA 607:41-bFinally (Supp.

d)1972) (now isRSA to creates651:45-b unconstitutionally vague,
tried,crimenew for which defendant must be indicted and anda

ofhe was of his duethat constitutionaldeprived rights process
tothereunder was transferred this court without thebyruling

651:45-d,1972),court. now de-trial RSA 607:41-d RSA(Supp.
a murder which is in as follows: Itfines naturepsycho-sexual

murder in is the“means which there evidence that offender has
orcommitted sexual assault or abuse sexual assault orattempted

of the victim or afterabuse before death.” We hold that this defin-
ition ofnotice itsprovides and inample purpose prohibitions
such a manner need not atthat men of common guessintelligence

566,is (1974);what intended. 574 StateSmith 415 U.S.v. Goguen,
Blake, 120, 300,115, (1973).v. N.H. This stat-113 305 304A.2d

ute for of who commit atreatment thoseclearly provides special
first in it.murder of describeddegree a type sufficiently

This statute does a newnot create and distinct criminal charge
i a new of fact which of thewas not aequiring finding part charge
of murder in the for whichfirst the defendant was tried.degree

Patterson, Rather,(1967).v. 386 605 theU.S.Specht psycho-sexual
certification affects the for the ofoffense murder forpenalty
which defendant has found thebeen with all dueguilty process

counsel, heard,of to beto to berequirements right opportunity
him,confronted evidencewith the to offerandwitnesses against

n.2,of 326, 332,his Stewart,own. 334United States v. 531 F.2d
denied,(6th 1976),Cir. cert. 96 S. (1976);Ct. Williams2629 v. New

York, 241,337 (1949).U.S. 246
theAt certification or of the thesentencing stage proceedings

above of due arerequirements not Theprocess required. judge
“exercisecan a wide indiscretion the sources ofand evi-types

dence used to assist him in the kind and extent ofdetermining
to be within limits fixed law.”punishment, Williams v.imposed by

York, 241, (1949).New 337 U.S. In this theinstance246 presiding
could hisbase certification that the murder in thisjudge properly

wascase in nature on all the evidencepsycho-sexual atpresented
the trial the of Dr. Katsas that the circums-including opinion
tances Susan Randall’s death thesurrounding including injuries
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Thissexualindicate a angle”.the “dowhich he found in autopsy
tohad arguecounsel an opportunitywas made aftercertification

thebeforea at a hearingfor and such findingat length against
couldcourtthethat on the recordWe holdjustice.presiding

duethat thea and processmake such certificationproperly
trial, is, sentencingthat theof thefor thatrequirements stage

241, (1948); seeYork, U.S.met. Williams v. New 337 252werestage,
denied,cert.Stewart, (6th 1976),Cir.v.United States 531 F.2d 326

278,Martineau, N.H. A.2d(1976); 293State v. 11296 S. Ct. 2629
(1972).766

“No,” 607:41-bOur is RSAanswer to the transferred question
d, un-is not1972), toto d now RSA 651:45-b(Supp.

de-and thenot a new crimedoes createconstitutionally vague,
thereunder.of his constitutionalfendant was not rightsdeprived

The isorder

overruled.Exceptions

Bois, sit; others concurred.did not theJ.,

of and CouncilRequest Governor
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