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Rockingham
No. 7299

&Beaudoin a. v.Maurice

Rye VillageBeach District

30,December 1976

RossConnor and Mr.(Mr.RossConnor andA. J.CliffordJames
for the plaintiffs.orally)

(Mr. H.andCasassa, & RyanMulherrin Ryan AlfredJ.John
defendant.for theCasassa orally)

courtGriffith, pur-to the superiorThe appealedplaintiffsJ.
DistrictBeachthedenial Ryefrom the byto RSA 31:77suant
the dis-ofafor varianceof the requestBoard plaintiffs’Zoning
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trict ordinance that would the and oc-zoning permit ownership
the four of four ofcupation by sectionsplaintiff couples separate

a on zoned for one Thebuilding property Trialfamily dwellings.
Court found the ofJ.) board’s denial the variance un-(Douglas,
reasonable and and the variance. Theunjust defendant’sgranted

were reserved and transferred.exceptions
16,600The ofconsists onfeet of land theproperty square

beach, bounded on the east the Atlantic onOcean and the westby
Ocean Boulevard. In the wasby 1952 property purchased by

Annie Schlott. At the time of there were seven bath-purchase,
houses on the which Mrs. herSchlott and husband ob-property
tained permission from the administrator to convert into azoning

a use in the district. Thesingle dwelling, Schlotts install-permitted
ed exterior on the east and ofwest side the bath houses sosiding
that as onethey thereappeared remained abuilding although
small between thespace individual units inside the siding. During

1952,the summer of installed six kitchens and sixthey bathrooms
with andtogether Two tanks serve theelectricity plumbing. septic

property.
In the1953 Schlotts to the ofboard forapplied adjustment

units,to divide thepermission into two one toproperty separate
Schlotts,be the andkept by the other to be owned Mrs.by

Schlott’s sister. This was denied.application most of theDuring
1968,from untilperiod the seven were1952 units dur-occupied

the summer season five differenting who wereby relatedcouples
blood or toby the Schlotts. The Schlottsmarriage occupied only

one unit.
In 1968 the toplaintiffs the fromagreed purchase property

Mrs. Schlott the Beach District would authorize inproviding Rye
the ofdivision thewriting into four units andproperty separate

transfers to the four A to thecouples. Beachpetition Rye Village
District 20,Board to this was deniedZoning permit 1968.August
However Ross,the ofchairman the board told after theplaintiff
denial, that if the and usedplaintiffs the asbought property, they

would,said would neverthey have trouble from thethey vil-any
district. In reliance onlage this statement and the prior occupancy

the Schlott the theduring ownership, plaintiffs purchased prop-
23, 1968,on title in oferty August the nametaking initially James

Connor. Connor then transferred the to a volun-propertyJames
Last, Inc.,called At which intary corporation turn leased for 999

units to the fouryears separate as for thecouples planned origi-
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nal useCovenants and rentalspurchase. wererestricting agreed
the theirandupon by plaintiffs they occupied unitsrespective

and made certain improvements.
In December of 1969 the Beach DistrictRye aVillage brought

bill in the that theirequity against plaintiffs, reciting conveyance
and leases created in the inmultiple viola-ownerships property
tion of the restriction on the Thesingle family property. village
district asked to have the to the and theconveyance corporation

leases declared void. Various issues raised thesubsequent by par-
ties in werethat case transferred this Into court. BeachRye Village

Beaudoin, 1, (1974),Districtv. we held114 N.H. 181 that315 A.2d
the district ordinance was valid and that thevillage zoning village
district was not from its ordinance reasonestopped enforcing by
of the thestatement chairman of the to theboardby zoning plain-
tiff TheRoss. for a variance and the frompetition present appeal
the denial the board followed this decision.by zoning

In the case the trial court had before it the ofpresent transcript
trial, case,the earlier the of inthe trial court that a trans-findings

of the before the boardcript and such furtherproceedings zoning
evidence as the offered. The trial court made rather ex-parties
tensive and ruled that a balance of thefindings by probabilities,

it,evidenceon the before the order of the board de-zoning
or (RSAwasnying plaintiff’s unreasonable”petition “unjust

31:78) and the Thevariance. evidence and ofgranted findings
the trial court do not its order thesupport overruling zoning
board and the of a variance to thegranting plaintiffs.

Concord, 306,The trial court’s onreliance St. v. 95 N.H. 63Onge
(1949), as anA.2d factual basis for its221 providing analagous

decision was St. decided underwas RSA 51:65misplaced. Onge
inde novo thefor a trial court onwhich(1942), superiorprovided

from boards and authorized the court to makeappeals zoning
such order “as Under thethis statutejustice may require.”

court on the evidence in the detrial novosuperior presented
could substitute its for that of the board. Lawsjudgment zoning
1949, (1942)ch. R.L. 51:65 theand restricted au-repealed278

of the oncourt RSA 31:78.thority superior zoning appeals.
Additional evidence inbe introduced the courtmay superior

Nashua, 16, (I960)),v. 103 N.H. 164 but there is(Conety A.2d 247
no detrial novo. Under the law the burden of is onpresent proof
the to show the order of thethat board isappealing party zoning

unlawful,orunreasonable all of the board arefindings prima
reasonable,facie lawful and and the court not setsuperior may
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law,for ofthem aside errors unless a balanceexcept bypersuaded
it,of on evidence before that order isthe the saidprobabilities,

or unreasonable.unjust
It the forfollows that trial court not substitute itsmay judgment

of A trial court thethat the board. the thatzoning finding by
order of unreasonable or isthe board is unjustzoning dependent

a “as a matter of law that the evidenceupon preliminary ruling
Dover,.a the .. .”board v.bycompelled contrary finding Sweeney

307, 310, 521, (1967).108 N.H. 234 523A.2d
theThe board in this case considered for var-petitionzoning

iance in with forth inaccordance the set Celinas v.requirement
Portsmouth, 248, 250, 896,N.H. (1952).97 85 “In order898A.2d

variance,to no(1)a it must be found inthat: diminutionsupport
suffered;value of would (2)besurrounding properties granting
interest;the would be of to the (3)benefit denial ofpermit public

the would result in to ownerthepermit unnecessary hardship
it; (4) the substantial will beseeking by permitgranting justice

done; (5) usethe must not be to the of ordi-thecontrary spirit
nance.” The board found that the thesatisfiedzoning plaintiffs
first but not the ana denied vari-requirement four theremaining
ance.

The of foran area use is topurpose zoning single family pre-
vent the of land” and “to undueavoid concentra-“overcrowding

31:62; Hotel,tion of Castle,RSA Wentworth Inc. v. Newpopulation.”
21, 25, 615, case,N.H. (1972).618 In112 this there was287 A.2d

evidence before the theboard that wasuseplaintiffs multi-family
area,in the with roadconcomitantcreating parking problems

hazards, that the of theand size did thenot allowproperty
families,installation of to serve fouradequate systemsseptic

a threat to thethereby posing potential ecology.surrounding
Such considerations the board’s that thesupported finding public
interest was affected the usebeing and thatadversely by plaintiffs
the of the ordinance was Seespirit violated. Carter v.being Derry,

1, Hotel,113 N.H. (1973);300 53 Wentworth Inc. NewA.2d v.
Castle, 21,N.H. 615 (1972);112 287 Vannah v. 111A.2d Bedford,

105,N.H. (1971). The276 A.2d board’s as to253 substan-rulings
tial andjustice find thesufficient inunnecessary hardship support
fact that the the with full ofplaintiffs bought property knowledge
the and that Mrs. forzoning Schlotfs a vari-regulation, petitions

293,Manchester,ance had beentwice denied. See Mills v. 109 N.H.
(1969).679249 A.2d

The the trial court that noby “there other of thefinding is area
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residence in character theDistrict so asnonsingle familyVillage
”inwhich the in sits the middle of didone in questionbuilding

the furthernot board torequire permit familyzoning “non-single
Nashua, 18,See Simoneau v. N.H.residence[s]”. 112 287 620A.2d

105,(1972); (1971).Vannah v. 111 N.H. 276 A.2d 253Bedford,
The trial court took a view and found that the wouldpremises

be useless as a residence. Based on this thesingle family finding
court ruled that because of the of the as ainutility building single

residence the board “could not find thethatfamily reasonably
evidence” did not meet “the for theapplicant’s requirementslegal

Manchester,issuance of a variance” on Bois v. N.H.113relying
339, (1973).306 778 The with inthis liesA.2d difficulty approach
the of the The toSchlotts obtained apast history property. permit
convert the seven bathhouses into a residence. If thesingle family
alteration installed did not render the as athey suitablepremises

residence were in of thecontraventionsingle family they zoning
case,law. In the the trial court found that theprevious specifically

evidence did not theestablish that defendant “had actual know-
of the made the in the nor ofSchlottsledge changes by premises,

the of thenature the TheSchlottoccupancy during ownership.”
the full ofwith the his-plaintiffs purchased property knowledge

of the the denial of the Schlott’story property including petitions
for Itvariances. follows that of the for theany inutility premises

use cannot be relied as a for a var-basispresent permitted upon
Keene, 356,iance. Arsenault v. 104 N.H. (1962);187 60 MillsA.2d

Manchester, 293, 295, 679,v. N.H. (1969).109 681249 A.2d
think case before us is indistinguishable“We the essentiallythat

105, 253,112,N.H.of v. 111 A.2dthat 276Bedford,from Vannah
the Boardif the decision ofstated:(1971). As there ‘Only258

it to mod-men wasnot be reached ... reasonable subjectcould by
In ourcourt. RSA 381:83.vacation the trial opin-ification or by

31:78) all of thethat(RSA findingsion the statutory presumption
facie and reasonable has not beenBoard were lawfulprima

18, 20, 620,Nashua, N.H.v.overcome.’” Simoneau 112 287 A.2d
(1972).622

we do not consider comment aupon dissenting opin-Ordinarily
However,of a thebe within the ambit majority opinion.ion to

re-in this case somecharacter of the dissentunusual prompts
sta-theThe to present appealsdissent interpretsponse. appears

to find-the trial court overturn the31:78)(RSAtute as permitting
which was theof board as require,”a “justice mayzoningings

(R.L. (1942)). Thestatute 51:65under the oldstandard appeals
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rule thus a to v.is announced as dissentespoused tardy Sweeney
Dover, 307, (1967),108 N.H. which wasA.2d published234 521
without be the new isa dissent. It should noted that ruleproposed

toalso the in Vannah v. 111standardcontrary appeal Bedford,
18,105, Nashua,(1971);N.H. Simoneau v. N.H.276 A.2d 253 112
of(1972) the in the620 and standard endorsed287 A.2d opinion

Grimes, 367,in Hanson 115 N.H. 341J., v. 764A.2dManning,.
(1975)­

sustained.exceptionsDefendant’s

Bois, sit; Grimes, dissented;did not the others concur-J., J.,
red.

Grimes, difference with the court inJ., this caseMydissenting:
stems from belief the hasthat court been themy wrongapplying
test under RSA It is true there now31:78. that is not a detrial

Portsmouth, 248,novo in the (Gelinascourt 97 N.H. 85v.superior
Concord, 306,(1952))896 St. v.and that 95 N.H. 63A.2d Onge

However,(1949) no be reliedA.2d 221 themaylonger upon. pres­
ent statute the of the board agives findings only prima pre­facie

reasonableness;of the it­a which statutesumption presumption
self be if isovercome “the court a balancemaysays persuaded by

it,of on orderthe evidence before that said or deci­probabilities,
Manchester,sion oris v.unreasonable.” See HIKunjust Corporation

N.H. 378, 381, 368, (1961).103 369172 A.2d
I fail to see how this can be re-test as asimple interpreted

met,that before the burden bequirement can it must be “rule[d]
as a matter of law that the evidence acompelled contrary finding

Dover,the board.” The statement made in v.by was 108Sweeney
310,307, 521, (1967),N.H. without234 A.2d any523 supporting

case,I notdid write a dissent in theauthority. thatAlthough opin-
ion itself shows that courtthe was divided. The same harsh rule

105,was carried over 111into Vannah v. N.H.Bedford, 276 A.2d
18,Nashua,(1971) and in Simoneau v. N.H.253 112 287 620A.2d

cases,(1972). bound I instated Hanson v.Being by prior Manning,
367,115 (1975),N.H. 341 764 that an has a heavyA.2d appellant

burden theunder This case convinced mecases. has thatpresent
it. is an almost burden and that it should noimpossible longer
stand. The of above from therequirement Sweeney quoted major-

the court to errors ofconfines law whereas the statuteity opinion
the burden to be overcome as matter ofa fact.expressly permits
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toTo me it is clear that the statute the courtpermits superior
evidence decide whether itconsider additional and then to is per-

of fact thethe balance of that as a mattersuaded by probabilities
or is not a substitutiondecision is either unreasonable. Thisunjust

of in a trial de novo.asjudgment
the used the court the fact that theMoreover test by ignores

of decisions of the boardstatute authorizes the aside notsetting
when are unreasonable but also if arethey “unjust.”only they
is to old which the court to doThis similar the statute authorized

the the relied onwhat To extent that cases“justice may require.”
more a mere ofthe court than a balanceby require finding by

unreasonable, Ior wouldthat the decision wasprobability unjust
overrule them.

on the ofThe trial court in case stressthis importanceput great
Portsmouth, 248, 85on the view. v. 97 N.H.what was seen Gelinas

Nashua, 16,(1952); v. N.H. 164103 A.2d 247Conery896A.2d
(1960). The that the wouldunits be useless aasfinding single

theon character ofresidence based the essential separateisfamily
units.thewithout hall or between separatestructures any passage

which theis not the alterationsThis dependent uponfinding
be considered.court cannotsays

has to the samethe beenFor over twenty years putproperty
untilit. Fromuse as have been plaintiffs1952plaintiffs using

wereunits whichthem in 1968 the seven separatelypurchased
different familiesmetered for were fiveelectricity byoccupied

ofthe same character use.and have continuedmerelyplaintiffs
of thein the middleThe trial court found that the sitsproperty

of the and that itsresidence area” districtmost family“non-single
the or inthe essential character of areause would not alter any

evi-of the Thediminish the value surrounding properties.way
There isthese compel-dence supports findings.overwhelmingly

whichthere are conditions” set thisevidence that “specialling
in the district. Seeall other Sweeneyfromproperty apart property

307,Dover, (1967).v. 108 N.H. A.2d 521234
view theevidence and taken aAfter heard additionalhaving

stressed, casethe court in thisof which was repeatedlyimportance
thethe evidence as a whole thatfound on plaintiffsspecifically
and that theof under RSA 31:78met their burdenhad proof

theof thatthe balancecourt was by probabilities“persuaded
Iand unreasonable.” Becauseorder or decision is ‘both’ unjust

Ifor wouldthat there thisconsider was finding,ample support
the trial court.uphold


