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(Mr.& Nourie and Gordon A. RehnborgWiggin Rehnborg, Jr.
for the School District.orally) plaintiff

for(Mr.Hanrahan & W. the defen-HanrahanFlynn orally)John
Co.,dant Caron Construction Inc.

Inc.,Emile R. Bussiere for W. Therriendefendant A. Company,
filed no brief.

Kenison, This is an action the Bedford School DistrictbyC.J.
Co., Inc., contractor,Caron Construction the andagainst general

architect,8cDirsa the to recover fromLampron, damages arising
ofconstruction a adefective roof. Caron subsequently brought

Inc.,third action A. W. Therrien theparty against Company,
trial,subcontractor. before the school dis-roofing Shortly plaintiff

trict and the architect settled their entered aand intodispute
This that the school“Guaranty Agreement.” agreement provides

(1)district will take ina with itsnonsuit actionvoluntary prejudice
architect, Caron,(2)the its actionagainst andprosecute against

$20,000(3) not settle with Caron for less than without the consent
return,of the architect. In Dirsa & to theLampron payagrees

$20,000,school district which sum would be reducedplaintiff by
Thus,the ofamount theverdict collects from Caron.any plaintiff

$20,000 Caron,if the collected or more fromplaintiff the ar-
chitect would have no schoolto the district. Theobligation validity
of court,the was innot raised the lower andguaranty agreement
the defendants are therefore from it here.precluded raising

Inc., 342, 348, 418,v. Kent 109 N.H.Wiggin McCray, 252 A.2d 423
(1969); Co., 1, 3,A. Fitch v.Co. Continental Ins. N.H.99 104Perley

511, case,(1954). In we noA.2d 512 thisdeciding opinionexpress
as to the of suchvalidity agreements.

Before trial the defendants Caron and A. W. Therrien advised
the court of their intention to call architectthe as a witness and to
introduce the into evidence thebeforeagreementguaranty jury.
The moved to introduction of theplaintiff prevent agreement,
but the Trial the Thedenied motion.J.)Judge plaintiff(Flynn,

that,then ifmoved the is todisclosed theguaranty agreement
the court should the to introduce evidencejury, permit plaintiff

ofall the relevant circumstances and reasonsexplaining leading
to and of thethe executionup motivating guaranty agreement

between twothe This motion was denied. Thealsoparties.
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to court.were reserved and transferred thisplaintiffs exceptions
extent,The if whatfirst issue to what and foris any, purposes

the ofdisclose the the existence and termsdefendant tomay jury
the introduce into evidenceCaron seeks toguaranty agreement.
the theentire at for the ofleastagreement purpose impeaching

addition,architect, In isof the if he testifies. therecredibility
some the the to bethat defendant wants agreementsuggestion

theadmitted as evidence of architect’s liability.substantively
the is atakes the thatThe plaintiff position agreementguaranty

of ortherefore inadmissible on the issueandsettlement damages
163,Co., 87 N.H.v. Haven Road ConstructionNewliability (Gagne

offor the(1934))A. and is inadmissible175 818 purpose
all,architect, will thethe if he testifies at bebecauseimpeachment

witness, law rule aunder the common maydefendant’s and party
448, A.v. N.H.his own witness. Whitman 63Morey,not 2impeach

theIf this(1885). court does plaintiff899 permit impeachment,
has atold that the architectthe should be onlythatargues jury

of the case and stands tointerest in the outcome gainpecuniary
the isfor Most tofrom a verdict the important plaintiffplaintiff.

to$20,000 remain undisclosed thethe settlement jury.that figure
toto introduce theif we the defendantFinally, agreementpermit

us to reverse theor for theextent plaintiff urgesany any purpose,
not to thethelower court’s that may explain juryplaintiffruling

the and the reasonscircumstancesthe surrounding negotiations
for the settlement.

in awe note that the settlement this case resemblesAt the outset
the ofwhich has been extensivesubjectCarter”“Mary agreement

Freedman, DemiseThe Carter“MaryExpectedE.g.,commentary. of
602; Note, andIns.Never Well! 1975 CompromiseShe was L.J.

- Def.Carted’ 23Settlement “Mary Agreements,Disapproval L.J.of
Comment, withSettlement Devices(1974); Tortfeasors,516 Joint

-Note,(1973); The CarterL. Rev. Mary AgreementU. Fla.25 762
Actions, S.in Tort 47CollusiveSettlementsthe ProblemsSolving Jointof

case, v.decidedwe a(1974).L. 1393 Recently, ArapageCal. Rev.
Odell, 684, (1974), a settlementN.H. 717 involving114 327 A.2d

we did notCarter” butto asimilar “Mary agreementarrangement
of the contract. A Carter”“Marythe enforceabilityconsider

v. Paintcase Booth Carterfrom the Maryoriginatingagreement,
theCo., 1967), is of8 Dist. Ct. “a variant(Fla. App.So.202 2d

Note, 47 Cal. L.or not to sue.” S.normal release covenant supra,
one co-defendantwhichcontracta by“basicallyIt isat 1396.Rev.
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that,the ifwith such willsecretly defendantagrees plaintiff pro-
court,ceed to defend himself in ownhis maximum will beliability

diminished the of the otherproportionately by increasing liability
ofco-defendants. is the essence such an be-Secrecy arrangement,

facts, this,cause the orcourt as trier of if ofthejury apprised
would the and conduct of thelikely weigh differently testimony

defendant as related to the defendants.signing nonsigning By
ofa testimonial the other defendant’spainting gruesome picture

or, cases,misconduct in some admissions himself andby against
defendants,the other orhe could diminish owneliminate his lia-

use of the secret Carter Ward v.bility by ‘Mary Agreement.’”
Ochoa, 385, 1973).(Fla.So. 387284 2d

We the contract in isthat settlement this case not arecognize
noCarter” The defendant ispure “Mary agreement. agreeing

Also,a the the termsto lawsuit. of the settlementlonger party
have been to the otherdisclosed and the to thejudge parties prior
commencement of the trial. variationsThese di-substantially
minish the collusive characteristics inherent in Carter”“Mary

and thereforeagreements the to the andmitigate prejudice rights
Note,interests of the defendants. 47 S. Cal. L.nonagreeing supra,

Nevertheless, contract,Rev. at in1398-403. under this it is the
best interests of the architect to theactively promote plaintiff’s

Freedman,case. See at 610. To this extent thesupra guaranty
is as as the Carter”agreement potentially prejudicial “Marytypical
Moreover, the contract two condi-agreement. additionalprovides

tions not found in Carter” that are“Mary agreements clearly
Co.,to the defendant Caron Construction Inc.: Theobjectionable

school district must its cannotclaims Caron andprosecute against
$20,000settle for less than without consent ofthe the architect.

one court has declared Carter”Although “Mary agreements
void on the that constitute mainte-andgrounds they champerty

402,Stinnett,nance and (Lumviolate v. 48887 Nev.public policy
(1971)),347 the con-Florida courts have refused to eitherP.2d

1111,done or suchcondemn A.L.R.3dagreements generically. 62
(1975).1118 the Court of declared aRecently, Supreme Oregon

Co., Inc.,Carter valid. v.Mary Grillo Burke’s Painttype agreement
Nevertheless,551 (Ore. 1976).449 the sub-P.2d recognizing

defendants,stantial to courts com-andprejudice nonagreeing
mentators are in theirunanimous belief that thenearly agree-
ments must be disclosed before at least to Intrial some extent.
addition, agreement“[i]f the shows the willthat defendantsigning
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ofthehave his reducedmaximum by liabilityliability increasing
co-defendants, admittedone or bemore such shouldagreement

of other defendantinto evidence at trial theupon request any
v.of Wardwho lose as a result suchstand tomay agreement.”

Inc.,Ochoa, 387; Co., atPaint 452.at seeGrillo v. Burke’ssupra supra
However, to what extentdid considerthese courts not specifically
or for iswhat the admissible.agreementpurpose

(Andersonfull v.authorities advocate disclosuresomeAlthough
614-16),Freedman, at(Ala. 1966);184 supraSo.Kemp, 2d 832

befull disclosure to thethat may prejudicialothers juryrecognize
of theThe existencedefendant. very agree-theto nonagreeing

one feelsthe at least defendant thatto thatjuryment may suggest
therecover and that defendantsshould nonagreeingthe plaintiff

Also,Note, atDef. thatL.J.,should 23 528. knowingpay. supra,
will to the the fillthe be jury, parties mightpresentedagreement

the defen-recitals thatit with inculpate nonagreeingself-serving
1411;Note, see, Lum v.Cal. L. Rev. atdant. 47 S. Stin-e.g.,supra,

nett, n.l,87 Nev. at at n.l. Full404 488 348 disclosureP.2d
For ifthe thealso unduly prejudice plaintiff. example, jurymight

the which the defendant to itis told amount agreed pay, might
is theconclude that the sum estimate of hiserroneously plaintiffs

Thus, courts have refused to disclosure ofdamages. many permit
Freedman,dollar of Carter”the amount “Mary agreements. supra

Even the South Dakota Court wasat 614. awareSupremethough
ofevils of such and advocated disclosure mostof the agreements

details, can visualize noof their it stated: “We circumstances
orin a release needs to bewhere the amount involved covenant

134, (S.D.to v. 200 139disclosed the N.W.2dBayman,jury.” Degen
483,1972); N.C.seeMoore v. 139 (1965).263 704Young, S.E.2d

if isalso be the ad-The prejudiced agreementplaintiff might
as evidence of because themitted liability jurysubstantively might

has come forward andconclude that the responsible alreadyparty
liable,and, wouldother defendants were haveif the theysettled

istoo. final of the disclosure that ad-settled The aspect problem
of tocontracts into evidence tendsmission these discourage

settlements, to v. New Haven Roadpubliccontrary policy. Gagne
Co., 163, note,(1934);N.H. A. 81887 175Construction 25supra,

A not into aFla. L. Rev. at 774. is to enter settle-U. likelyparty
if the be admitted before the as evi-ment may juryagreement

McCormick, §of C. The of Evidencedence his Law 274liability.
(2d 1972). Those cases that have considered the mattered. have
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held thethat Carter” is foradmissible“Mary type agreement only
the of ofthe thepurpose impeaching testimony agreeing party.

Co., 356,Reese v. & R.R. 55 Ill.Chicago, Burlington Quincy 2d
364-65, 382,303 (1973);387 see Pellett v.N.E.2d Sonotone 26Corp.,

705,Cal. (1945).160 7832d P.2d
After solutions to theseconsidering problems proposed by

commentators,numerous andcourts we believe the following
resolution balances the interests stake.atappropriately competing

trial,If the architect testifies the dem­at defendant tomay attempt
onstrate bias or in offavor theprejudice plaintiff by revealing
the fact that the that hearchitect has settled with the plaintiff,
stands to from verdict for the and thatagain financially plaintiff

Industries,he is thus in a adverse to the defendant. Mauleposition
Roundtree, (Fla.Inc. v. 1972).So. 445 Ct. In264 Dist. this2d App.

$20,000,it is thethat sum notprocess, beimportant upon,agreed
disclosed. Such disclosure would not further the tojury’s ability

the of the witness but wouldjudge credibility unduly prejudice
Note,the (S.D. 1972);v. 134plaintiff. 200Degen Bayman, N.W.2d

47 L.S. Cal. Rev. at The1413. existence of thesupra, settlement
onbe considered the issue of motivemay and ofonly credibility

the witness not on ofand the issue a instructionliability; limiting
to that effect should ofbe at the Reese v.given request any party.

Co., 356, 364-65,& R.R. Ill.55 2d 303Chicago, Burlington Quincy
382, McCormick,(1973); C. §387 atN.E.2d The274.supra plain­

tiff then to rehabilitate its witness tomay attempt by explaining
the the thecircumstances if suchjury surrounding agreement,
evidence would to oftend demonstrate lack of bias on the thepart

McCormick, §atSee 49.witness. C. supra
The fact the bethat architect will the witnessdefendant’s does

not the fromdefendant him. Under the oldprevent impeaching
rule,common law one could not one’s owngenerally impeach

(Chadbourn§witness. 3A ofThe Law Evidence 896Wigmore,
448,1970);rev. (1885).see Whitman v. 63 N.H. A. 8992Morey,

unclear,The forhistorical the rule is and theexplanation analyti-
cal for the restrictionjustification has been characterized as a

Weinstein,failure.”“contemptible ChadbournMaguire, &J. J. J.
Mansfield, Cases onand Materials (1973).Evidence The423J.

ownone’s witness beenprohibition hasagainst impeaching
in (Fed.abolished the 607)federal courts R. Evid. and in Califor-

§nia. (West).Cal. Evid. Code In785 other themany jurisdictions
Weinstein,rule beenhas relaxed considerably. Maguire,J. J. J.
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statutes,Mansfield, aUnder our& atChadbourn 424.supra,J.
an RSA 516:24.call and opposing party.may impeachparty

witness andcallwe aheld that a may nonpartypartyRecently,
Center, Inc., 116&him. Pridham v. Cash BuildingCarryimpeach

wit-292, of a“The cross-examination(1976).193N.H. 359 A.2d
thehim be rendered necessary bytheness by mayparty calling

Gerrish,v. 63....”or other cause Gerrishof the witnesshostility
of the witnesson thefor bias(1884). partTheN.H. potential128

ofrelaxationbe tofound to sufficient justifyin this case bemay
C. McCor-one’s own witness.the impeachingprohibition against

37; Note,mick, L. Rev. at 777.§ U. Fla.at see 25supra,supra

insustainedexceptions partPlaintiff’s
and overruled in part.

Lampron sit;Bois, the others concurred.and did notJJ.,
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