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statutes,Mansfield, aUnder our& atChadbourn 424.supra,J.
an RSA 516:24.call and opposing party.may impeachparty

witness andcallwe aheld that a may nonpartypartyRecently,
Center, Inc., 116&him. Pridham v. Cash BuildingCarryimpeach

wit-292, of a“The cross-examination(1976).193N.H. 359 A.2d
thehim be rendered necessary bytheness by mayparty calling

Gerrish,v. 63....”or other cause Gerrishof the witnesshostility
of the witnesson thefor bias(1884). partTheN.H. potential128

ofrelaxationbe tofound to sufficient justifyin this case bemay
C. McCor-one’s own witness.the impeachingprohibition against

37; Note,mick, L. Rev. at 777.§ U. Fla.at see 25supra,supra

insustainedexceptions partPlaintiff’s
and overruled in part.

Lampron sit;Bois, the others concurred.and did notJJ.,
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Orcutt for the(Mr.& Nourie and William S. Orcutt orally)Wiggin
plaintiff.

Devine, Millimet, Dunn Dunn(Mr.& Branch and Andrew D.Stahl
for the defendant.orally)

Griffith, defendantPlaintiff’s suit the alleges negli-againstJ.
of the to settle an actionfailure defendant againstcompanygent

to theinsured within limits withits its resulting damagepolicy
towhich the Reserve’s motioncarried coverage.plaintiff overage

Courtdismiss was denied the Trialby (Flynn, J.).
Moreau, who with bothGerard E. was insured Reserve and All-

state, 10, 1971, whichonwas an automobileoperating April
Lewis,struck William R. a Reserve’s policypedestrian. provided

$15,000in of Allstatethe amount andliability coverage provided
Aexcess trial of the suit Lewisby againstcoverage. jury ensuing

ofMoreau defended in a verdictwas Reserve and resultedby
$30,000. the to the extent of itsReserve satisfied verdict coverage

action,and Allstate the In its Allstatebalance. allegespaid present
lim-Reserve to settle the case within itshad an opportunity policy
wasits and failed to do so with the result that Allstatenegligently

$15,024.65to of under its excessthe sum coveragerequired pay
policy.

in thisThe is one of first juris-question presented impression
excess cover-diction: Whether an insurance company providing

the carrierto its insured a cause of actionhas primaryage against
for to within theits failure settle a case policyprimarynegligent
limits.
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insurer owes alaw in this that an toIt is settled jurisdiction duty
care in andto exercise due claimsits insured defending settling

insured, willa breach of that rise tothe and that duty giveagainst
Co.,Dumas Mut. Autoof action the insured. v. State Ins.a cause by

43, Co.,Ind.(1971);781 Dumas v. & c.111 N.H. 274 A.2d Hartford
484, 140,(1947);56 Dumas N.H.94 N.H. 57 v. 92Company,A.2d

would(1942). Allstate that this sus­361 arguesA.2d principle26
Reserve, either on the of thetain its action basis standardagainst

in Moreau’s whichclause constitutes ansubrogation present policy
Reserve, or underof the insured’s rights against gen­assignment

on the Reserve owed di­that aeral theorynegligence principles
toto Allstate to use due care its interests.rect duty protect

no insurersbetween the two whichWe relationshipperceive
a exercise due care inwould Reserve toimpose directly upon duty

556,Railroad,v. N.H. 86 A. 141to Allstate. See Garland 76regard
however, toWe that Allstate is entitled an(1913). agree, bring

ofon the basis clause.action Reserve Moreau’s assignmentagainst
tocourts have the of excess insurers main­Other sustained right
ofan action the carrier under atain primary theory equit­against

American & Co. v. All Americanable See Cas.subrogation. Fidelity
Lines, Co.,1951);190 Cir.(10thBus Peter v. Travelers Ins.F.2d 234

1974);(C.D.F. 1347 Cal. Home Co. v. Indem.375 Ins.Supp. Royal
Co., 737, Bloom,Misc. (1972).68 745 See also2d N.Y.S.2d327

Insurer Excess Carrier Bad Faith orRecoveryAgainst byPrimary for
Settle, Keeton,(1969);Failure to Ins. Counsel R.36 235Negligent J.

§ (d) (1971).Insurance Law We find it to utilize a7.8 unnecessary
in of our rule claims ofview that tort this sortanalysissubrogation

inare as choses action. v. State Mut. Auto. Ins.Dumasassignable
43, 781,Co., 46, Gillen,(1971);111 N.H. v.783274 A.2d Jordan

(1862).N.H.44 424
theReserve that under circumstances incontends presented

case, the ineffective no cause ofthis is because actionassignment
due toaccrues without and that the afforded byinjury protection

Moreau will noAllstate’sexcess suffer financial loss. Wecoverage
wecannot this as have recognizedaccept argument previously

cause of action for failure to is notthat a settlenegligent depen­
ofdent the or the fu­insured’s hiscertaintyupon prior payment

of v. Mut.ture the him. Dumas Statepayment judgment against
Co., 43, 45-46, 781, (1971);Auto 111Ins. N.H. 274 782-83A.2d

Keeton, Settlement,Insurance and 67 Harv.Liability Responsibilityfor
1136, (1954).L. Rev. 1175

furtherReserve that the action be barredshould becauseargues
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theAllstate excess in with anaccordance insurancepaid judgment
contract for which it has neverhad This beenaccepted premiums.

to actiona bar under a insurance contractthought subrogation by
an which forinsurer had an insured collision damagepaid against
a third who we con-caused the and canparty damagenegligently
ceive of no reason to it here. Reserve also that thebar argues

of aand its to its own withAllstatesophistication peaceability buy
the theclaimant on excess are reasons to dismiss action.coverage

This take fundamentaldoes not into account that theargument
inbasis of the for to settle the absoluteaction failure liesnegligent

thecontrol to the insurer insur-over settlement byprimarygiven
Bloom,ance Insurercontract. ExcessRecovery Against Primary by

Settle,toCarrier Faith or Failure 36 Ins.Bad CounselNegligent J.for
235, (1969).236

overruled; remanded.Exception

Bois, sit;did not concurred.the othersJ.,

filed,ON After the wasREHEARING. theforegoing
motiondefendant’s for wasrehearing granted.

Nourie, Orcutt,& S. (Mr.William and Gordon A.Wiggin Rehnborg
for theorally)Rehnborg plaintiff.

Millimet,Devine, (Mr.Stahl & Branch and Andrew D. Dunn Dunn
for the defendant.orally)

Per curiam. On defendant thatcontends becauserehearing,
there is in the in theor record that wasnothing pleadings origi-

before this court a ornally clauseshowing subrogation assignment
Moreau,contained in the issued Allstate to this courtpolicy by

rule, did,not as itmay “that is entitledAllstate to an actionbring
Reserve on the ofagainst basis Moreau’s clause.”assignment

However, the ofinclusion a or inclausesubrogation assignment
insurance is instandard Defendant itspolicies practice. original
brief that could “takeAllstateargued extensively nothing by way
of and that could not basis ofbe a recov-assignment” subrogation

in itsPlaintiff briefery. also contractualoriginal argued subroga-
tion. On the insurance itself torehearing, waspolicy appended

brief such aplaintiffs clause and this wasshowing subrogation
revealed to inplaintiff defendant answer toby interrogatories.
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and noth-effect of this clausethehaveBoth fully arguedparties
which alters ourour attentionto previoushas been broughting

remediedbein maypleadingsdeficiency plaintiff’sAnyopinion.
amendment.by

482,N.H.Holland v. 83relianceDefendant’s Company,upon
409,v. 90 N.H.(1929)145 A. 10and Company,142 McCullough

nocan beof that therein its claim(1939) supportA.2d 245
toThose cases relatedin this case is misplaced.subrogation

statutefor which is byworkmen’s liability imposedcompensation,
the injured mayfrom employeedistinct any rightandseparate

thirdhave a party.against

deletionFormer byopinion ofmodified
the sentencelast thereof;previous
result affirmed.
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