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Anderson,was broken.” (1953).v. 345 U.S.“irretrievably May 528
Defendant that the of wasaward toargues custody plaintiff

evidence,the of the evidence. A review of theagainst weight
which included a reveals that theprobation department report,
decree was within the broad discretion of the trial court in such

489,matters. (1975).v. 115 N.H. 343 636Mangin Mangin, A.2d

overruled.Exceptions

Bois, did not sit.J.,
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II,Souter, V. assis-and RobertDavid H. attorney general, Johnson
for the State.(Mr. orally),tant attorney general Johnson

Massachusetts) (Mr.(of&? Paris& McNeill andBarrett Leppo
for the defendant.K.Martin orally)Leppo

Grimes, for bur-Defendant seeks to set aside his convictionJ.
on several that thethe claims arrestinggrounds,glary including

cause, for mistrial shouldhis motionhad no thatofficer probable
after the Mirandawhen his silence warningshave been granted

evidence, the court erred in certainshown in thatwas allowing
re-in its to asto be introduced and failureevidence charge

Perkins,were transferredDefendant’s byexceptionsquested. J.
the conviction.We uphold

offive o’clock on theaboutThe evidence shows that morning
12, 1974, the office ofa in sheriffsdispatcherSeptember Ring,

Administration andthe Buildings,CountyRockingham Justice
the intercomand over system.heard sounds whisperingshuffling

a selectorof the sounds by sys-to locate the sourceHe was able
so Mr.while he waslocal and doingtem. He called the police

Luce, went tohimself andarmed investigate.another employee,
the areato the basement garage,he the entranceAs approached

come, saw twohe heard noises andfrom which the sounds had
a cardboard boxfrom the area. Each hadrunning garagepeople

he menor would shoot. Bothin his hands. Luce to haltyelled
shots,woods. He firedat him and ran toward the warninglooked

boxes, into thethe and continuedthe men runningdropped
in LuceIn the men had followed away,woods. the runningpath

found theand two He alsofound a radioportable gunnysacks.
behe what toIn the boxes sawhadthey appearedboxes dropped.

which werecoffee two mirrorsa andincluding trayantiques,
in ac-a criminalevidence Richard Malloufheld asbeing against

tion.
were to scene. Luceand others called theStoneSheriffDeputy
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occurred, showedwhat hadtold and Sheriff FarrarStone Deputy
boxes, men of mediumthe told that one of the heightthem Stone

olive draband anand slender build was dungareeswearing
and Far-600 feet behind the StoneAboutjacket. building,fatigue

to towhich determined belongrar came an automobile theyupon
Stone, whileo’clock thatthe defendant. At nineabout morning,

woods, Hein thethe saw a man tosearching “going ground.”
The manwent to him and he was there.whatinquired doing
woods tothat he and went into thestated cocked last“got night

met therelieve must out.” The man[himself] and have passed
told him theStone Luce. Stone aboutdescription given by prob-

tolem had the before him to come theand askedthey alongnight
office. The to thewent with Stone sheriffsperson department
and when asked for identification a Massachusettsproduced
driver’s license himwith to bephotograph showing James J.

Stone then notified Sheriff that he hadFarrarSeeley. Deputy
found the Farrar read the warn-and came and Mirandasubject

him,to him and totried talk with but remained silentings Seeley
and asked for an attorney.

Farrar had been introduced to Mallouf thereforeandSeeley by
knew that were He had ofthey acquainted. also some knowledge

andlocks the of locks and had examined the locks in thepicking
in the where deter-building had been andvicinity madeentry

mined that beenhad He had been Malloufthey toldpicked. by
that was a lock in-After toSeeley “topnotch picker.” attempting
terview advised him he was under for bur-Farrar arrestSeeley,
glary.

was then taken to theSeeley jail. Sheriff Chris-county Deputy
tie, who searched his outside found locka in one ofjacket, pick
the Defendant moved topockets. this evidence on thesuppress

that therebasis was no cause for Itprobable his arrest. does not
whether Stone took defendant into orappear whethercustody

defendant went with him to the sheriff’s office.voluntarily It
difference, however,nomakes nobecause evidence was obtained

Ohio, 1,from him this time. v. 19U.S.during Terry 392 n.16
York,(1968); 40,Sibron v. New U.S. (1968).392 62-66

Sheriff Farrar at the time heDeputy defendant underplaced
arrest had information of his own andample that he had obtained

officers, Standish,from other 483,State v. 116 N.H. 363 404A.2d
(1976); Ventresca,United States v. (1965),380 U.S. 102 to constitute

cause to 454,theprobable make arrest. State v. 114 N.H.Schofield,
(1974). obtained,603 At the322 A.2d time the evidence was
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therefore, underdefendant was a valid arrest and the admission
Edwards,evidenceof the was See United v.States 415 U.S.proper.

(1974).800
Defendant the trial court erred in tes-thatargues admitting

of Farrar that he had been introduced toSherifftimony Deputy
Somerville, Massachusetts,indefendant Mallouf whilethe Mr.by

he, Farrar, was Thisas an undercover evidenceagent.working
ofwas admissible on the issue motive because the items stolen

were held Mallouf. The facts de-as evidence thatbeing against
fendant, Somerville,of the scene ofa resident was at thealthough
crime in New and that he was with Mal-Hampshire, acquainted

the were evidencelouf and that items stolen held asbeing against
Mallouf evidence defen-circumstantialsupplied strong against
dant. The evidence not defendantdid that had anecessarily imply

record or ofcriminal was bad character. Any possible prejudice
onwas its the of motive. 1Seeoutweighed by importance question

Torcia, 1972).§ ed.(13thC. Wharton’s Criminal Evidence 170
trial,the thatSheriff Farrar testified afterDuring Deputy

he him and that he adviseddefendant’s arrest saw there”“sitting
“of to with him. Hehim his and “tried discuss the situationrights”

mistrial,silent.” for which was de-remained Defendant moved a
in thenied favor of instruction asa by pros-limiting suggested

him de-ecutor. Of course the not use againstprosecution may
silence “in of after the Mirandafendant’s the face accusation”

Arizona, 436,have been Miranda v. U.S. 468384warnings given.
Ohio, (1976).96(1966). See v. S. Ct. The trialn.37 abo 2240Doyle

the the evidence.court so ruled and instructed tojury disregard
of the that this removed anyWe are sufficiently prejudiceopinion

Booton,v. N.H.a mistrial was denied. State 114so that properly
States,750, United(1974);376 v.Boeckenhaupt 392 F.2dA.2d329

(4th 1968).Cir.24
court inDefendant claims that the erred allowing Deputy

his of locks whichFarrar to examinationSheriff concerningtestify
toforced and in Christiehad been Sheriffallowingopen Deputy

from “lock be-metal taken defendant as aa pick”identify object
that he hadneither as an Farrar testifiedcause qualified expert.
thatin locks and locks and he hadbeen interested pickingalways

locksmiths, of and hadwith had a set toolsworked prac-picking
he andHe also testified that hadticed locks. purchasedpicking

tell aunderstand locks could “whetherbooks to andborrowed
heChristie that had seenor not.” testifiedlock had been picked

It“seen them in cannotof lock and hadpicks actuality.”pictures
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men more of the sub-be said that these did not have knowledge
tothan the would have and thatbejects average juror expected

would not v.their aid the See Gauthiertestimony jury. Bergeron,
153, (1966);107 N.H. Cormier 109 N.H.433 v.218 Conduff,A.2d

19, (1968).795241 A.2d
further he not toDefendant because wascomplains permitted

the of ofa state’s witness use a anotherimpeach by deposition
witness. Luce onOfficer cross-examination defendant testifiedby
that he a of the men thetwo seen fromgave description running

He shownscene. was the of andSheriff Farrardeposition Deputy
then asked if he told ofFarrar one them was khakiwearing

He he didthat not. Counselclothing. replied then asked if the
answer in Farrar’s stated that he tolddeposition Farrar one was

khaki At this the Statewearing theclothing. point andobjected
wasobjection sustained.

This was within the ofdiscretion the trial court. RSAruling
517:13. Farrar was available as a witness and could beenhave
called defendant.by

is in-Defendant’s final claim that the trial court erred in not
the that mere in ofthe a crimestructing jury presence vicinity

does not indicate Defendant’s counsel towas allowedguilt. argue
butthis it was not mentioned in the to the nor was itcharge jury,

before the instruction it wasrequested afterrequestedalthough
the instructions were of(f)Rule 60 thecompleted. Superior

(RSA (f)Court 1975))R. 60 re-that491:App. (Supp. requires
for instructions be submitted before trialquests and supplemental

will be at trial forrequests shown. Hereaccepted causeonly good
no was made until after the hadrequest beencharge given.
Moreover, was ofthis not a case mere as the State hadpresence,
substantial ofother evidence defendant’s some of which hasguilt,

above,been related andalready wé fail to see how defendant
could have been the omission.prejudiced by

overruled.Exceptions

All concurred.


