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Rockingham
No. 7558

Industries, Inc.Iafolla

v.

CorporationConstructionCurran-Cossette

30,December 1976

Woodman,Waldron, and R.Dill Aeschliman Jr,,Boynton, Ralph
for the(Mr. Woodmanorally) plaintiff.

(Mr. for the defendant.Leonard Merski Merski orally)J.

Bois, dueto a balance to beThis is an action recover allegedJ.
filedDefendantfor labor and materials.under a contractplaintiff

offrom afor breacha counterclaim allegedlydamages resulting
made thecontract and bymisrepresentations plaintiff.

Hardwick,(Leonard C.The matter was heard a Master Esq.)by
verdict for theand recommended awho made written findings

$2,469.11.in net sum of The was bythe approvedreportplaintiff
a(Perkins,the Court and verdict enteredJ.) accordingly.

were reserved and transferred.Defendant’s exceptions
ofin the businessThe other isplaintiff, among things, engaged

con-in the of crushed stone. The defendantand sellingpaving
onindebted to the an accounttractor was overdueplaintiff open

$21,668.77.sum of The met to resolve theirin the parties prob-
the would bean defendantlems and reached wherebyagreement

$3,925.12 follow-of on account thea credit its providinggranted
conditions were met.ing

itsto theThe would(1) defendant immediately plaintiffpay
credit;less the allowedindebtedness
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to(2) the the contractdefendant would award the plaintiff
the Haven Sewerso-called project”paving “Maplecomplete

for the of andPortsmouthcity

the to(3) the would make withdefendant arrangements city
checks, in of tomake thepayment job, jointly plain-paving

tiff and defendant and forwarded to the plaintiff.

The master found defendant have with thethe to firstcomplied
two conditions of the but that it failed in the “con-hadagreement
summation of or with the ... thatany assignment Cityagreement

wouldit to themake checks both and defendantpayable plaintiff
and mail the same the The courtto held this thirdplaintiff.”

to be “a material of the and itrequirement part agreement falling,
the to the discount or .. . fellallowance with it.”agreement grant
It was further found the on tothat two occasions failedplaintiff

to do workcertain andappear paving previously agreed upon
$1,456asthat a result the defendant to of forwas aput charge

men and This ansum was allowed as offset under theequipment.
counterclaim.

The defendant contends the had the burden ofplaintiff proof
and,on issue ofthe a valid and theas recordaccepted assignment

is devoid of fromevidence which suchany acompetent finding
made,could be infailed this burden. The defendantsustaining

that, burden,further even noit had suchargues it in factthough
that it suchobtained validproved a and frombinding agreement

the The trier of fact foundcity. otherwise.
A review of the record discloses sufficient evidence to support

the master’s must stand. v.findings. Accordingly, they Ciborowski
Robinson, 723,116 N.H. (1976);366 493A.2d Neilsen v. Dep't of

642, 644, 708,113 N.H.Empl. Security, (1973);710312 A.2d
412, 417,Hardware Mut. Cas. Co. v. 106 N.H.Hopkins, 213 A.2d

692, (1965).695-96 Nor itcan be said that such werefindings
erroneous and thatclearly could not have beenthey reasonably

773,made. Inc. v. Helm 114 N.H.Spectrum Enterprises, Corp., 329
(1974).144A.2d
the assertsdefendant that fact noFinally, the that checksjoint

were issued is not material the ofto issue theactually defendant’s
breach, as no were due the ofpayments because its ownplaintiff

ofbreach the contract. Thissubsequent paving wouldargument
have if the verdictonly was based onvalidity such a Al-premise.



852

nofor thatathe master request findingthough plaintiff’sgranted
issued, tothe verdictwere the revealschecksjoint report clearly

theto consummatebe based on defendant’s failure assign-solely
ofment therequirements agreement.

overruled.Exceptions

All concurred.

Rockingham
No. 7589

Associates,Davis Inc.

v.

Raymond & a.Laurion

30,December 1976

for theM. brief and orally,Charles plaintiff.Eldredge, by

L.Robert Cullinane(Mr. orally)CullinaneCullinaneCoolidge,
for the defendants.

ofGriffith, under theisThis a brought provisionspetitionJ.
award. Theof an arbitrationconfirmationRSA requesting542:8

aof to Masteron statement factscase was submitted an agreed
Hardwick, thewho recommended that(Leonard C. Esq.),

thefiledbe confirmed and that a byarbitrator’s award petition


