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Co., Supp. ground,(D.N.H. 1970), Hamp­321 F. 784 rev’d on New
(1stinapplicable, 1971);shire law 1146 Cir.450 F.2d see Smith

Employers’ Co., 530,v. Am. (1960);N.H. 163Ins. 102 A.2d 564
1961, 194:8, Larson, supra2ALaws A. 72.20.§

overruled,.Exceptions

Douglas, JJ., sit;Grimes and notdid the others concurred.
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Stanley Brown, Manchester, by orally, plain-M. andof brief for
Virginiatiffs William and Treat.

JosephSouter, attorney general, DiClerico, Jr.,A.David H. and
(Mr. orally),attorney general for the state.assistant DiClerico

byLampron, Appeal plaintiff supe-J. the to thelandowners
1975) by(Supp.court from anrior under 498-A:27 awardRSA

Hampshire in the ofthe New of Eminent Domain sumCommission
by damages$7,500 part propertyfor a of their taken the state and

thereby.remaining property The ato their state filedcaused
(Douglas, J.) matter lawmotion that the Trial rule as a ofCourt

that, takingin on ofadvance of trial based the declaration as
amended, (Supp. 1975), layout,RSA return of498-A:5 and the

1975), plaintiffs(Supp. anRSA 233:11 the “have unrestricted
right width,of fee, fifty propertyin in from theiraccess feet to and
abutting highway facility,the accesslimited known as relocated

subject onlyHampton], provisionstheWalnut Avenue North to[in
249:17, driveway permitof RSA the law.”

The court denied the state’s motion: the cannot“Because access
”fairly be said to be ‘unrestricted’ and transferred defendant’s

exception. ruling grantedThis was onbased the discretion to the
public highwayscommissioner of works and over limited access

highways by “regulate, prohibitRSA 236:3 to orrestrict access
time to to bestas the traffic for[from serve which suchtime]

facility is intended.”
In 1971 the state decided to reconstruct Walnut Avenue into a

highway provisionslimited access theunder of RSA ch. At236.
plaintiffstimethat the approximately 100 acresowned of unim-

proved frontageapproximatelyland with 73 onfeet of Walnut
provided principalAvenue which prop-the means of toaccess the

Inerty. acquired1972 the by eminent instate domain title tofee
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.17 abutting Avenue,acres plaintiff’sWalnut which was all of
frontage However,thereon. excepted takingthe state from the a
point fiftyof access feet in northerlywidth on the side of recon-
structed providesWalnut plaintiffs’Avenue which access to
property.

13, 1974, planning HamptonOn June the of deniedboard North
remainingplaintiffs’ permitapplication theirfor a to subdivide

given plaintiffsland. for didThe reason the denial was that the
theynot inown access fee which to the town forcould dedicate

public highway required by planninga as the Plaintiffs didboard.
appeal 1975).not (Supp.the board’s decision. RSA 36:34

totally deprivedPlaintiffs admit that the state has not them of
maintain,They however,access to their land. “thethat hasState

remainingso unacceptablelimited to make theaccess as toaccess
local authorities theas entrance to a subdivision in which others
might highestresidences,”invest substantial sums for which is the

remainingand best use of their land.

righthighway, plaintiffs’limited accessAs on aabutters
may besubject asterms and conditionsto “suchof access is

highwayspublic fromby andspecified of worksthe commissioner
(Supp.I249:17Furthermore RSAtime to time.” RSA 236:3.

construct, alteror1975) toprovides be unlawfulthat shall“[i]t
anygrade drive­substantially ofway affects the size oranyin that

right ofthe limits theway, entrance, exit, approach within ofor
conformway any highway . . notIII . that doesof class I or class

permit by thespecifications issuedto the terms and of a written
public highways.” thatIt is to be notedworks andcommissioner of

subjectabutting highway to thisplaintiffs’ wason such aland
limitedprevious of to athe Walnut Avenuesection to conversion

provisions restrictmaintain that thesehighway. Plaintiffsaccess
properlythatrights to an extent the trial courtof access suchtheir

ruling they unrestrictedthe motion for a that had andenied state’s
propertyright fee, fifty feet in to theirof access in width and from

facility,abutting known as Walnutaccess relocatedthe limited
Avenue.

plaintiffs eminentin thesestate that the are entitledThe admits
originalproceedings their 73domain to value of the 23 feet ofthe

acquired by thefrontagefeet on Avenue which has beenof Walnut
thatby The concedesstate in eminent state furtherfee domain.

takingplaintiffs damagesthe entitled recover which thisare also to
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However, itplaintiff’s property.has caused to the remainder of
thedamage limited to“should bemaintains that such severance

restricting todamages, any, may from accessif which resultedhave
anyfifty claim thatpoint in not includeone feet width and should

byrights acquiredbeen the State.”entire access havetheir
properly present theThe the interests ofstate maintains that

frontageparties originalrespective in feet of which consti-the 73
plaintiffs’ right are to be deter-tuted of access to Walnut Avenue

jurisdictional documents, is,by the the ofmined that declarations
taking pursuant (Supp. 1975)filed theto ESA 498-A:5 and return

pursuantlayout (Supp. 1975).of 233:11 Thesefiled to ESA docu-
rights belongingments recite that taken ofthe state has all access

plaintiffs exception (1) point access, fiftyto the “with the of one of
(50') rightin way Northerlyfeet thewidth of on the sideline][at
of conveyancingreconstructed Walnut Avenue.” Such a method of

generally proceedings involvingis inused eminent domain limited
Netherton,access Highwayfacilities. E. ofControl 231Access

(1963); Nasco, Works,see Inc. v. Director 871,Public 360 A.2dof
1976).(R.I.876-77

jurisdictionalSince the imposeddocuments have condi­no
excepted righttions on the of50-foot-wide access to thereserved

plaintiffs, the plaintiffsstate maintains that thisthe hold access
as right appurtenantan property.unrestricted in fee to their Con­
sequently the public highwayscommissioner of works and can
only impose regulationsreasonable on the use of that access under

police powers grantedthe byto him ESA 236:3 and ESA 249:17
(Supp. 1975). regulations impairSuch greatly prohibitcannot or
the purchaseduse of the it byaccess unless is or taken eminent

adequate compensationdomain with to the owners. The state
plaintiffs righttherefore maintains that have undera law toour

construct a road wayto and from the traveled of relocated Walnut
Avenue which can satisfybe to require­dedicated the town to the

planningofments its board.
generallyIt agreedis designthat the basic and function of a

highwaylimited optimumaccess is mobilityto allow “for of
through by permitting occupantstraffic abuttingowners and of

only rightland physicalto have a restricted of access to and from
roadwaythe and, right available, only pointswhere the is at

planned by plan.”and highway Netherton,controlled the official E.
HighwayControl of Access (1963);73 236:1; Annot.,ESA 42
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13, 19 (1972). control, however,A.L.R.3d inSuch must be exercised
nonarbitrarya Gagne Morton,reasonable and manner. v. 102 N.H.

114, 116, 588, (1959); Morton,151 A.2d 589 v. 101 N.H.Fortin
477, by(1958). any147 644 applyA.2d This rule towould action

public highwaysthe provi-commissioner of and under theworks
(Supp.sions of 1975).RSA 236:3 and RSA 249:17

involuntary impairmentevery ofproblem in ofThe case
privateconflicting interests,right thethe of is to reconcileaccess

bejust that the state will notpublic, balance soand to arrive at a
theforunduly proper of its functionsin the exerciserestricted

abutting fromprotect ownerpublic good time theand at the same
governmentalby the exercise ofoccasionedunreasonable loss

96, 15291,Bridge Authority, 102 N.H.power. Webb Maine-N.H.v.
Comm’n, Kan.Highway 185521, (1959); v. StateA.2d 525 Smith

Annot., A.L.R.3d(1959); 42445, 453-54, 259, see346 P.2d 267-68
problemthis can be arrived(1972). A solution to13 reasonable

being paidnotby injury landowner incomparing theat the to
pay thebeing required to forinjury publicthe to inwith the

76,House, Loudon,Village N.H. 314v. 114diminution Inc.in value.
239124, 336 A.2d(1974)­ State, 115; Sibson v. N.H.A.2d 635

EminentNote, Compensation Access Under(1975); For Loss of
Legislation,Proposed 26NewAn YorkDomain: Evaluation of

Pennsylvania Co. v.899, (1975); CoalSyracuse seeL. 911Rev.
393,Mahon, (1922).415260 U.S.

uponhighways thepower regulate access to conferredThe to
(Supp. 1975) appliesby 236:3 RSA 249:17commissioner RSA and

on cer-highways to abuttersandto all abutters on limited access
resultinghardshiphighways. thePlaintiffs thus sharetain other

theseregulation abutters. Thereforeall those otherfrom with
generaltheydamages peculiar to Rather constituteare not them.

41,Laconia,compensable. Cram v. 71 N.H.damages notand are
46,43,635, (1901); see Sharpe,53, v. 84 N.H.A. 641 Tilton51

regulatepower159, (1929).A. If to were considered146 160 such
already highsubject con-taking compensation, cost ofto thea

beyondstructing highways the financialwell becomesuch could
necessarily result in theability pay. This wouldof the state to

travellingsafetyhighways of thetypeof of which theabsence the
390, 396,public requires. People 144Ricciardi, Cal. 2dSee v. 23

(1943).799,P.2d 802
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subjecting rightthe 50-foot-wide of accessWe hold that
plaintiffs of commis­the control thereserved to the to reasonable

regulation thehighwayspublic is undersioner of works and a
generalsafetypolice power promote publicof the to and thestate

propertytaking by privatedomain ofwelfare and not a eminent
114,public. Gagne Morton,it to v. 102 N.H.because is useful the

Estate,116, 588, (1959); Boulevard151 A.2d 589 Jones Beach
Moses, 313, (1935);362, 368-69,Inc. v. 268 N.Y. 197 N.E. 315

HybridizationRoettger Dickson, Improperand Access Control: of
TakingsInvolvingPolice Power in Cases PartialCondemnation of

Land, 603, 610, (1974).6 Urb. Law 616

theproceeding in eminent domainin thishold thatWe also
rightregulation plaintiffs’power ofof reasonablecommissioner’s

which would constitutea restrictionof access is not considered
inter­damages. holding on a reasonablegrounds is basedfor This

theinpretation question accord withof in and isthe statutes
fol­the haspractices procedures stateand whichadministrative

rights Peter­obtaining Seein such of access.lowed thereunder
209, 116,Savings 206,borough King, 168Bank v. 103 N.H. A.2d

Hampshire(1961); New Ass’n v. State Tax118 Retail Grocers
(1973).Comm’n, 511, 514, 890, It113 309 A.2d followsN.H. 892

rulingthat the for a of that under the declara­state’s motion law
plaintiffstaking layoutof the an un­tions and the return of have

right fifty theirrestricted of access in fee feet in width to and from
property abutting beenrelocated Walnut Avenue should have
granted proceedings damages.in these in eminent domain for

Exception sustained.

Grimes, dissented;Douglas, JJ., sit; J., theBois notand did
others concurred.


