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legislature thismay reexamine765, (1959). wish toTheA.2d 768
worded,presently thequestion. ashold that under the statuteWe

proof of the offense.of elementhas in an essentialstate failed its

Exception sustained.

Douglas, sit;J., others concurred.did not the
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Nichols, pro se.Edward
Michaud,attorney general, ofSouter, Richard B.andDavid H.

orally)(Mr. thefor state.Concord Michaud
(Mr.ConnollyBradley ofand J. HanoverStebbins & Daniel

Connolly orally) Edward Nichols.for defendant

hisBois, appeals relief fromIn Edward Nichols seeksJ. these
manslaughter. appealfirst-degree first involvesfor Theconviction

unconstitutionalityallegingpetition corpushabeas thea for writ of
chap-1973,III, by Lawsprovisionsthe 651:45 insertedof of ESA

regarding1975, chapter 244:1,370:37, byter as amended Laws
eligibility defendantparole requirements. The second involves

ques-raisesand sentence andmotion to set aside verdictNichols’
charge jury,plea proceedings, the the sen-the totions to theas

hearing,Afterof counsel.tence and the effectiveness defendant’s
by thedeniedto set verdict and sentence wasthe motion aside

andexceptions(Johnson, J.), reservedand defendant’sCourt
Questions corpus petitionby werethe habeasraisedtransferred.

ruling.withoutalso reserved and transferred
wasNicholsof homicide for which EdwardThe victim the
herelderly inprosecuted woman who was found in bedwas an

mightstrangledapartment, sheto death. Evidence also indicated
acquaintance who, byraped. hisThe was anhave been defendant

authorities, vistingpolice had with hertoown admission been
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alwaysnear the time of her death. He that hehas maintained
apartmentnever attacked the victim and that when he left the she

goodwas in health.
charges first-degreeThe defendant was indicted on of murder

first-degree perpetrating rape (RSA 585:1,and whilemurder
repealed) onlyjury finding guiltsince and ina trial resulted a of

first-degree manslaughter.as to the lesser-included offense of The
supportingsubstantial evidence the conviction was circumstantial

in nature.
prosecution, proximityThe in to the to theaddition defendant’s

crime, produced pair pantsofevidence that a the defendant’s was
matchingbloodstained and fibers bath-bore those of the victim’s

robe, and that after but not the facebefore homicide defendant’s
had scratchcertain marks. also made incul-Defendant had certain
patory remarks to his friends.

initialDefendant’s contention is the court shouldthat
manslaughterhave informed him of the lesser-included offense of

arraignment guilty plea.at of histhe time and Itnot is well estab­
guilty plealished that a constitutes waivera of numerous constitu­

rights effectivelytional and thus cannot be in­entered without an
telligent understanding charged. Boykinof the offense Ala­v.
bama, (1969). plea preservesguilty395 238 A of notU.S. all of

rights. authoritythe propo­accused’s Defendant offers no for the
sition that a court to themust instruct as nature of offensethe

guilty plea entered,when a not is and we have found none. More­
over, hearingat on the motion testi­the defendant’s trial counsel

pretrialfied to his clear recollection of discussions with the de­
fendant as to lesser-included offenses. The candefendant therefore

prejudice alleged pro­claim pleano from the at hisdeficiencies
ceeding.

sentencing.The next contention relates to IIRSA 625:2
provides anyin prosecution priorthat for an offense tocommitted
the dateeffective of new criminal may,the Code “the court with

defendant, imposethe ofconsent the sentence under . . . [the]
argues solely uponcode.” The defendant that his he iselection

to provisions.entitled be sentenced under the more lenient TheCode
wording however,of clear, sentencingthe makesstatute underthat
the inCode is the of rejectdiscretion the court. Our cases defend­

argument.ant’s McMillan, 126,State v. 116 N.H. 352 702A.2d
McMillan,(1976); 268,State v. 115 21 (1975).N.H. 339 A.2d
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proposes term im­that his sentence to a ofThe defendant
prisonment twenty-five thirty years, constituted anof from to

fifteen-yearlight termabuse of in of the maximumdiscretion
sentencing11(a). herebyauthorized the 651:2 TheCode. RSA

legislatureplace prior Thetook date of the Code.to the effective
subject toclearly contemplated pre-Code offenders could bethat

imposed,law, punishmentpunishment pre-Code and theunder
homicide,may nature thereflected the brutal ofwhich well have

McMillan,existing statutory limit. v.was within the then State
Belanger,(1976); 114 N.H.126, v.116 N.H. 352 A.2d 702 State

616, 619, 789, (1974).325 A.2d 791
argues have in-that the trial court shouldThe defendant next

manslaughter.jury second-degree 585:9 thenRSAthe onstructed
being by act, pro-killing“[e]very of one human thedefined it as

murder,negligence another,curement, culpable of is notwhichor
homicide, manslaughterjustifiable thenor ofnor excusable nor

hand,manslaughter,degree First-degree otheron thefirst . . . .”
manslaughter murder,encompassed “not . . . nor excusablethen

designperpetratedjustifiable to effect. . . with anor homicide
585:8.death...” RSA

to the court.request instruction was madefor such anNo
made,request it have beenHowever, been wouldhad such aeven

isoffenseproperly as to arefused. An instruction lesser-included
beonly the offense wouldproper as to lesserwhen a conviction

O’Brien, 114 N.H.v.compatible the evidence at trial. Statewith
strangulation of(1974).233, The evidence showedA.2d 783317

attempted prove no in­to he hadthatthe the defendantvictim and
Thereof the homicide.in the circumstancesvolvement whatsoever

jury theconclude thatupon the couldwhichwas no rational basis
yet not beenperpetrated the homicide anddefendant had both

Sparffirst-degree manslaughter. and Hansenguilty Seeof at least
Klugman,(1895); v.States, United States156 U.S. 51v. United

supra.1974); v.(8th O’Brien506 Cir. StateF.2d 1378
therenderedhe was notis thatfinal contentionDefendant’s

ineffec-claims ofThere are severalof counsel.effective assistance
allegedlyprincipally therelies onthe defendanttive assistance but

evidentiaryrespect useto thehis counsel withdeficient efforts of
pants.of his bloodstained

pants in defendant’sdispute foundthat the tornThere is no
belonged ad-him. The defendantpossession crime toafter the
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arguments by hopedtwo their eviden-vanced which he to diminish
tiary innocentrelevance. was were resultOne that the stains the

fight priorgirlfriendof and his months toa between him several
defendant, pants,during wearing themurder which the hadthe

particularly bloody gashreceived a on his The second washead.
deterioratingdefendant,that the the condition offrustrated with

pants, severely days murder,prior tothe had torn them several the
making girlfriend prosecutionthem witnessunwearable. The was a

testimony support allegedherand in of both of thesebeneficial
complainsincidents was onelicited cross-examination. Defendant

that was to each of thesean additional corroborative witnessInhere
incidents, presentand that counsel to additional tes-failed this
timony.

hearing below, that,At the whilecounsel testified aware of
witnesses, deliberately presentnotthese additional he chose to

testimony. First,their reasonsHis were threefold: the substance
testimony already prose-of the beneficial beenhad elicited from a

witness, helpful second,credibility;cution a factor to the addi-
defendant,tional witnesses were friends of the theirand credi-

third,bility doubtful; there riskwas a that theone of witnesses
might testify damaginghave been forced to to a certain incident
to the defendant.

may judgmentIt be that the of counsel notwas the best
however,not, second-guesscourse. We do tactical,sit to the in­

formed Vitek,decisions 200,of counsel. Heath v. 115 N.H. 337 A.2d
(1975); Fleury, 294,345 111 (1971);State v. N.H. 282 A.2d 873

Graham, 545,Petition 106 (1965).N.H. 215 A.2d 697 isItof
clear from the record that the repre­defendant was afforded able
sentation. success,Counsel achieved some measure of inasmuch

onlyas the state asecured conviction on the of­lesser-included
of first-degreefense manslaughter. petitionIn the for habeas

corpus, legislative changesthe paroledefendant contends that in
eligibility requirements operated posthave as ex facto laws or

pertinent changesofbills attainder. The are as Infollows: June
1975, legislaturethe Uniformityenacted an “Act Relative to of

Eligibility RequirementsParole for Prisoners Sentenced Prior to
the Code,”Effective Date of the providing generallyCriminal that

pre-Code prisoner’sa purposeminimum term for the of determin­
ing parole eligibility would be the shorter of either his actual
minimum longestsentence or the minimum sentence which could
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imposedhave been felonyfor a class A 1975,under the Code. Laws
244:1. statutoryBefore the change (Septem-effective date of this

2, 1975), provisionber the bywas amended (Supp.RSA 651:45
1975) (Laws 1975, 506:1) providing an identical rule of law but
excepting operation prisonersfrom guiltyits of certain ofclasses
pre-Code homicide, including first-degree manslaughter (the de-

offense).fendant’s

arguesDefendant that the latter enactment is unconstitu­
awaytional because it by .priortakes a benefit conferred the en­

argumentactment. anyThis is devoid of factual merit because the
prior enactment was date,amended before its effective thusand

any Kennellynever Lowery,conferred benefit. App.v. 2d64 Cal.
903, 149 (1944); Sutherland,P.2d 476 see 2A J. andStatutes
Statutory (4thConstruction 1973).33.07 ed. C.§ Sands The de­

eligibility parolefendant’s for unchangedhas remained heand
complaint.has no Helgemoe,cause for Breest 40,v. 369117 N.H.

(1977).612A.2d

denied; exceptionsPetition overruled.

DOUGLAS, J., sit;did not the others concurred.
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