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CraigDuggan, public defender, Craig, Wenners, &James E.
(Mr.McDowell, Manchester,of and Theodore H. Parent Parent

orally) for the defendant.

Smith,Souter, attorney general, Gregoryand H. assist-David H.
general orally)attorney (Mr. for the state.ant Smith

guiltybyLampeón, jury,J. trial defendant was foundAfter
1975).(Supp.possession gun by felon, Sub-of of a a RSA 159:3

years prisonthirty wassequently to the statesentence of nine ata
provisionsimposed pursuant imprisonmentterm ofto the extended

of RSA 651:6.
de-presented appeal proprietyare of theThe on this theissues

pretrialby (Flynn, motionsJ.) of defendant’sTrialnial the Court
jeopardy togrounds of andon doubleto the indictment thedismiss

sentencingstatements, ofsuppress and theandcertain evidence
trialapprove thethese actions of651:6. Wedefendant under RSA

court.
January 1975,morning 9, two Portsmouth detectivesOn ofthe

forwarrántspolice with arreststationcame the Manchesterto
in-girlfriend. The for defendantwarrantfor hisanddefendant

taking.by unauthorizedcharge vehicleof of a motortheftvolved a
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apartmentpolice where de-officers then went to theManchester
living. girlfriendgirlfriend Theand his were believed to befendant
emptypermitted apartment an box for a .357anda search of the

police that de-Magnum told therevolver found. SheSentinel was
thought he thewalking that she hadout around andfendant was

maygun possession.in told the officers defendanthis She also that
drugs.ofhave been under the influence

p.m.“pick-up” put At 1:20A out for defendant. aboutwas then
police andday stationinto the Manchesterthat defendant walked

Holmes,duty, the detectiveswhatasked the officer on Officer
towardswith defendantto see him about. Holmes walkedwanted

room,heading informed defendantdetective thensome stairs to the
carrying gun that hea andinformation defendant wasthat he had

away.pushed handHolmes’him. Defendantintended to search
stairs, joinedcoming OfficerDenton, down thewasDetective who

fromMagnum revolver.357 SentinelHolmes and removed a loaded
pants.defendant’sthe left front waistband of

Denton, firstby whoquestioned DetectivethenDefendant was
p.m.,approximately defend-rights. At 5:30informed him of his

Craigby of the Manchesterquestioned Detectiveant furtherwas
defendant ofdepartment. Craig advisedpolice testified that he also

question-beginning questioning. Thisrights once, histhe ofhis at
ing to Detec-madetwo-and-one-half hours. Statementslasted two to

against at trial.Craig during defendanttime were usedtive this
hiscarrying concealed onthe loaded revolverAs a result of

guncharged carrying aperson, withoutwas with adefendant
1975),(Supp.159:4 a misdemeanor.license in violation of RSA

being possessioncharged in of revolvera felon awithHe was also
26,Februaryfelony.(Supp. 1975), a Onin of RSA 159:3violation

guilty1975, pleaded in District Courtthe Manchesterdefendant
carrying guncharge without He was sentencedof a a license.to the

Hillsborough County Nosixty days House of Corrections.in theto
superior courtover to theappeal was boundDefendantwas taken.

felony charge. 502-RSApending grand jury of theconsideration
againstsubsequently indictmentgrand jury entered theA: The13.
subjectguilty theand which ishe founddefendant on which was

appeal.thisof

JeopardyI. Double

charged (Supp. 1975) andThe under RSA 159:3offenses
(Supp. ele-1975)159:4 are not identical. Proof of differentRSA
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necessary gunments are for convictions under each. Proof that the
necessary for under theis loaded and concealed is conviction latter

proof felonformer; that the individual convictedbut not the is a
necessary latter.is for conviction under the former but not the

However,256, (1974).Hoyt, 819 A.2d 286 de-State v. 114 N.H.
chargesargues the concern defendant’sthat because twofendant

incident,possession gun the time in the sameof the at samesame
charge right notthe trial on the second violated hisindictment and

put jeopardy offense.to be in for the sametwice

consistently protectionheld that af­This court has the
jeopardy toby clauses of the fifth amendmentthe doubleforded

partby I, the Newarticle 16 ofthe United States Constitution and
beingpreventHampshire does not the threat of twiceConstitution

beingrather, triedpunished act, twicethe but forbidsfor same
394,Gendron,v. 80 N.H.offense.and for the same Stateconvicted

149,Smith, 789(1922); 98 95 A.2dv. N.H.118 A. 814 State
37, (1976). ThisGoodwin, 59(1953); 116 N.H. 351 A.2dv.State

of thetestby of the “same evidence”meansdoctrine is effectuated
required to sus­in isidentity If difference evidenceof offenses. a

growthey to andcharged, that relatethe facttain the offenses
single whenthem a offensenot makedoesout of one transaction

States,Blockburgerby v. Unitedstatutes.two or more are defined
386,States, 357 U.S.(1932); v. United299, Gore284 U.S. 304

(1960).31,Harlan, 164 A.2d 562103 N.H.(1958); v.388 State
crime orhowever, “samethe wordsmaintains, thatDefendant

Const, offence”, Const.16, U.S.pt. I, “sameart. andoffense”, N.H.
policylanguage, soundplain as well asV, theirofamend. because

test ofadopt “same transaction”thereasons, compel court tothis
ratherperson’s behavior“looks to ajeopardy. This testdouble

theconsequences ofdefinitions, treats thestatutory andtothan
constituting offenseoneepisode, conduct astransaction, orsame

although conse-jeopardy plea, suchpurposes of doublefor the a
criminal statute.”than oneof moremay inquences be violation

(1970).704, It321, 324, P.2d 706474Ahuna,v. 52 Haw.State
againstchargesjoin trial all theprosecution at onerequires “tothe

occurrence,act,single criminalgrow aout ofthata defendant
436,Swenson, 453-54U.S.v. 397episode, Asheor transaction.”

Tennessee,concurring); v. 405 U.S.J., Duncan(Brennan,(1970)
dissenting). toa test is said(Brennan, J., Such127, (1972)132

preventconvenience, harass-economy, andjustice, andpromote
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Swenson, 454; Peoplement of a defendant. Ashe v. 397 U.S. at v.
White, 245, 259, 222, (1973).390 Mich. 212 N.W.2d 225

argumentsdo compelling.We not find defendant’s Our
present system jurisdictioncriminal court with its differences in

prosecution adaptedand lack compulsory joinderof unified illis to
multiple statutoryof mightviolations which arise out of the “same

Brown,transaction.” 442, 457, 1191,See State v. 262 Ore. 497 P.2d
Any(1972). by prosecutors1199 harassingabuse in defendants

by anycould particularbe remedied the trial in case,court State v.
Lordan, 479, (1976); Bergeron,116 N.H. 363 A.2d 201 State v. 115

70, (1975), by adoptionN.H. 333 A.2d 721 and the of rulescourt
requiring joinder chargesof criminal in cases such as this. See
People White, 245, 263,v. 222, (1973)390 212Mich. N.W.2d 230
(dissenting opinion). Projectalso ABASee on Minimum Standards

Justice,for RelatingCriminal Standards to Joinder and Severance
(Approved Draft, 1968).1.3§

singleFurthermore maya course of criminal conduct involve
violations of different performed,statutes with indifferences acts

perpetration may justmeans of and intent. It be as difficult in
some wrongfulcases to determine whether the course of conduct

singleconstitutes a criminal transaction as it is to determine
involving separatewhether statutoryconduct violations amounts to

the same State,offense. 302, (AlaskaSee Whitton v. 479 P.2d 307
1970). compelling changeWe see no presentreason to from our

test,“same evidence” and we hold that defendant’s motion to dis-
groundsmiss the indictment jeopardyon of properlydouble was

denied.

II. SuppressDenial Motion to the Revolver Seizedof from Defend-
ant.

arguesDefendant that the seizure of the per-revolver from his
son was unlawful because the search havingresulted from his been
placed probableunder arrest without cause. Prior to the time de-
fendant policewalked into station,the Manchester Den-Detective

byton had been girlfriendtold defendant’s that defendant was
carrying a She had alsorevolver. told Detective Denton that she
thought might gun approached by policedefendant use ifthe a
officer. It onwas the basis of this information as well as the arrest
warrant of the Portsmouth detectives that Denton hadDetective
ordered “pick-up”broadcast the for defendant which aincluded
warning probablythat defendant was armed. Officer didHolmes
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immediately recognize subject “pick-not defendant as the of the
up” which he had broadcast earlier. However when Officer Holmes
telephoned upstairs Denton, byto Detective he was told him that

subject “pick-up”,defendant was thethe of that he shouldand
check defendant for a revolver.

placedDenton underDetective could have had defendant
charge by taking,arrest the ofon theft unauthorized on thebased

arrest the Portsmouth detectives. Hewarrant of RSA 594:9. did
this,not do but told Officer Holmes to book defendant “for investi­

warrant,gation.” However, outstanding Detectivebecause of the
suspectto that defendantDenton could at least had reasonhave

crime, on basis order his deten­had committed a and that could
believe thattion. Denton had reason to594:2. Detective alsoRSA

mightpossession a it on awas in of revolver and usedefendant
properlypolice that a limitedofficer. He- could therefore order

594:3;for the be conducted of defendant. RSAsearch revolver
Ohio,Terry 1Williams, (1972); U.S.143 v. 392Adams v. 407 U.S.

necessary officer(1968). that Detective Denton be theIt was not
Brodhead, 116State v.or defendant. Seewho detained searched

therefore,(1976).39, Under theN.H. 351 A.2d 57 circumstances*
De­by Holmes andboth Officerof conductedthe search defendant
notwasThe seizure of the revolverreasonable.tective Denton was

suppress properlyit wasmotion tounlawful defendant’sand
denied.

Suppress Statements.toIII. MotionDenial Defendant’sof

provethe failed to abecause statecontends thatDefendant
rights,by sixth amendmenthis fifth andofwaiver defendantvalid

Craig beenhaveby to Detective shoulddefendantmadestatements
atHowever, only introducedthe statementfrom trial.excluded

gun.carryingby he athat wasdefendanttrial an admissionwas
already testifiedhadDetective DentonHolmes andBoth Officer

Detectivecarrying revolver whichthehad beenthat defendant
wasstatementof defendant’sThe introductionDenton had seized.

other, uncontrovertedmerely In of thiscumulative. viewtherefore
sup­pretrial todenying motionevidence, any in defendant’serror

doubt.beyond reasonablepress harmless awasthe statements
Chapman(1972); v.Wainwright, 371407 U.S.Milton v. Califor­

(Ind.State, 219(1967); 323 N.E.2dnia, Koonce v.18386 U.S.
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Bell, 444,1975); (1972);112see v. N.H. 298 A.2d 753State State
Underwood, 413, (1970).v. 110 N.H. 270 599A.2d

Sentencing 1(c).Under 6IV. RSA 651:

Defendant, twenty-one years age,who was more than of was
imprisonmentto groundsentenced an extended term of on the that

previously imprisonedhe had twice been on insentences excess of
year. 1(c). sentencingone hearing,651:6 At theRSA conducted

trial,three weeks theafter the state ascalled a witness Armel J.
Couture, parole January Through24,defendant’s officer since 1974.
Mr. Couture the state introduced evidence that defendant twicehad
previously imprisoned prisonbeen at the state on sentences in ex-

year.cess of respectone No other evidence was tointroduced with
the state’s imprisonment.motion for an extended term of

appeal presents objectionsOn defendant three to the
sentencing, dulyofall which were raised below. Defendant’s first
objection is that the representedstate failed to show that he was
by priorcounsel at the time of the convictions. Prior convictions

representedobtained when bya defendant was not counsel and had
knowinglynot intelligently rightand waived his to counsel cannot

asbe used the basis for an enhanced sentence. United States v.
Tucker, (1972); Burgett404 Texas,U.S. 443 v. 389 U.S. 109
(1967). If record,it were evident from the ifor defendant had
presented placed dispute questionevidence which in the of whether

represented by counsel,he had been the burden would then have
upon prove representation bybeen the state to counsel or know­a

ing intelligent right. Boykin Alabama,and waiver of that v. 395
(1969); Maxwell, 363,U.S. 238 v.State 115 N.H. 341 A.2d 766

(1975); Herbert, 332,State v. (1967).108 N.H. 524235 A.2d
However, prior Burgettunlike the convictions inused Texasv.
supra, nothingthere was presumptionwhich theraised of lack of

priorcounsel in fact,defendant’s convictions. In records of one of
priorthe convictions which beenhad atintroduced defendant’s

trial, presiding judge,before the same repre­contained evidence of
by sentencingsentation hearing,Atcounsel. the defendant did not

present any testimony representedevidence or to show he was not
by anycounsel at the of previoustime this or other conviction on

sentencingwhich the enhanced allegewas based. He did not even
representedthat he byhad not been counsel, simply arguedbut

that the state had proof.not met its burden of context,In this



122

presumptionnothing lackwhere in the the of eitherrecord raised
right, onof it incumbentcounsel or an invalid of that waswaiver

defendant, state, gonot the to forward with evidence which would
put question previouslyin of beenhave issue the whether he had

represented by Cameron, 689, 694v.counsel. State 167 N.W.2d
(Iowa 1969).

objection sentencingthe thereDefendant’s to is thatsecond
provewas insufficient evidence to defendant was the same William

imprisonedpreviouslyhad been on in ex­Gosselin who sentences
year. identityof one of thecess The defendant with William Gosse­
previously imprisoned ques­been convicted and “alin who had was

finding ifof for trial whose be sustainedtion fact the court will
supported by Miller, 260, 268, 154the v. 102 N.H.evidence.” State

prison699, (1959). from the stateA.2d The various records701
testimony in­parole Mr. Couture based hisand board on which

birth,photograph his as ascluded a of defendant and date of well
Through of there wasname. correlation all these documentshis

findingthe court have based itssufficient evidence on which could
previouslythe who had beenthat defendant was same individual

imprisoned.
objection sentencingto the is that Mr. Cou-Defendant’s third

parole permitted testifyture, officer, not been to asa should have
argues only theprior Defendant thatof defendant.to convictions

conviction,proper clerk theof as ofcustodian of records such a
permittedsuperior court, testi-introduce suchshould have been to

mony.

imprisonmentImposition undertermof an extended of
periods im­1(c) dependent proof previous ofon ofRSA 651:6 is

prisonment. prior sufficient, al­of convictions will not beProof
precededprior prisonthough may presumedit be that terms were
previousby testifyin toCouture did not fact asconvictions. Mr.

convictions of defendant.

custodyhad the recordsMr. Couture testified that he of
parole concerningprisonof the defend­both the state and board

testimonyAlthough objectedant. to Mr. Couture’s baseddefendant
object groundsorders,on the did thatcommitment he not on the

proper papers.ofMr. Couture was not a custodian these We also
622:9,that, person tonote under RSA whenever a is sentenced

prison copy conviction, judgmentthe of the and order are deliv-a
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properlyprison. court allowedThe trialof theered to the warden
Mr. Couture’stestify orders.from the commitmentMr. Couture to

parole recordsprison boardof other andstatus as custodian the
proper.testimony Seechallenged. thereforenot His waswas also

(5thLocke, Cir.521:1, 313:2; v. 425 F.2dRSA United States
1940).(3d1970); Wigmore, ed.2158-597 J. Evidence §§

Exceptions overruled.

J.,Douglas, sit;did not the others concurred.
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