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upon anotherprobably reachedbewilldifferent resultacter that a
properly denied.motion wastheconclude thattrial.” We

Exceptions overruled.

All concurred.
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Brennan, Manchester, by orally,William E. of brief for theand
defendant.

Souter, attorney general, II,H.David and Robert V. Johnson
(Mr.attorney general orally)assistant Johnson for the state.

Lampron, appealsJ. Defendant from the of his motiondenial
guilty charge murder,plea attemptedto hisset aside of to the of

I; (I) (a), plea629:1 notRSA RSA 630:1-a because his had been
hearingvoluntarily.entered A held on motion onwas defendant’s

January 15,1976, January 19, 1976, (Flynn,on theand Trial Court
findingJ.) motion, plea guiltydenied the that the of had been made

“voluntarily intelligentlyand free from concern.” Defendant filed
exception ruling.tohis this Defendant’s motion for reconsideration

subjectplea guilty denied,to of also hisand set aside his was to
exception. by exceptionsquestionsAll of law these re-raised were

by Flynn,served and transferred J.
byattemptedDefendant indicted for the crime of murderwas
10,stabbing. by juryHis case was scheduled for trial on March

attorney fully prepared to1975. On that defendant’s then wasdate
learningmorning, however,go thatforward with trial. That after

againsttestify “coupledhis client with sub-a codefendant would
expected against him,”Istantial other evidence that defendant’s

attorney county attorney possible dispo-with the otherdiscussed
countydiscussions, theIn the of thesesitions of the case. course

attorney of tohe would recommend a sentence fiveindicated that
pled charge;years guilty to the but that if de-fifteen defendantif

maximumproceeded recommend thewith trial he wouldfendant
plus the ex-time underfor crime some additionalsentence the

provisions (d).Iterm of RSA 651:6tended
attorneycounty attorney anthen reachedThe and defendant’s

heagreement subject approval the that wouldthe of defendantto
hisundergo polygraph determine the extent ofexamination toa

agreedstabbing It ifparticipation victim. thatin the of the was
examination, is, that he“passed” if it was determinedthe thathe

guiltypleadvictim,the defendant wouldhimself had not stabbed
aggravated recommendedcharge assault with aofto a reduced

years. Ifapproximately three-and-one-halfminimum sentence of
agreedexamination, it that he“pass” the wasdefendant did not

attempted withcharge murder aplead guilty the oftowould
years. Defendant’s at-fifteenof five tosentencerecommended

chargethethat trial onagreement to mean atorney understood the
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longer option. hearingwas no an At on tothe defendant’s motion
guilty attorney pleaplea,hiswithdraw his the time ofat the testi-

agreed arrangement.fiedthat had todefendant this
polygraph examination,Defendant then underwent the but did

“pass.” attorneynot thisDefendant’s then informed him that
chargeplea guiltymeant defendant enter a of to the of at-would

tempted withmurder a sentence of five to fifteenrecommended
years, pursuant agreement. However,to the hisdefendant told
attorney plea,that didhe not want to a but a trial.enter wanted

attorney clearly upsetDefendant’s was that defendant did not want
agreement Raisingto honor the abut wanted trial. his voice and

throwing his file down on a toldchair he defendant that he could
go agreement they countynot onback the had with the at-made

torney, representand that he therefore not in acould defendant
charge.trial on the “I him iftold he wanted a trial it would well

right;be his under the it mecircumstances he wouldn’t have with
representing him.”

attorney any-tellingDefendant’s then did not recall defendant
thing possibility obtaining attorney repre-about the of another to

“although might verysent him at Itrial well have.” Defendant
any possibility.testified that he was not told of such Defendant

attorneyfurther testified that whatfrom his did tell him he con-
any attorney repre-cluded that he would be unable obtain toto

anysent him at a trial. His counsel testified: “I did not timeat
lawyer try testimonytell him no other would his case.” The de-of

attorney whether,fendant and of his was in conflict as to thatat
point, attorney guilty.defendant hisalso told that he Allwas not

place just attorneyof the above took before defendant and his
the 10,entered courtroom on the afternoon of March 1975. How-

despite allegedever, his insistence outside the courtroom hethat
pleatrial,wanted a in the courtroom defendant ofentered the

guilty charge attemptedto the of murder towhich he now seeks
withdraw.

accepting pleaThe record shows that before ofdefendant’s
guilty charge attempted asked,to the of murder, the trial court

goneadmitted,and defendant that he had over with his counsel
“Acknowledgment Rights” signedthe of form thebefore court and

byit of his own willfree and accord. Asked the hecourt whether
pleading guilty attempted freelywas to the offense of murder and

voluntarily, respondeddefendant in the affirmative. Defendant also
sentencingthat hestated understood that the rests with the court
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up years.imposeit sentence of to fifteenand that could a When
attorney’sbyasked the court whether he was satisfied with his

answered, “Yes,advice, sir.”defendant
by court, heUpon questioning stated thatthe defendantfurther

guiltwilling right jury wouldtrial where hiswas to waive his to a
suchby persons. told that atDefendant also wasbe decided twelve

against hetestify thathimself anda trial he would not have to
right them.cross-examinewould his accusers and have the toface

pleading guilty, stated becausewhy defendanthe wasWhen asked
“Q. somebody? Thisguilty.” attempted A. No.“I You to shootam

attemptedQ. you to dogot . And. .individual stabbed. Stabbed
Allard, 240, 671356 A.2dYes, 116 N.H.A. sir.” v.that? State

(1976).Morgan,(1976); 426 637Henderson v. U.S.cf.
yearsthan 15imposed of “not morea sentenceThe trial court

prison.” theThis wasyears labor at State’sthan 5 at hardnor less
inattorney agreedcounty to recommendhadwhich thesentence

Farris,in v.bargaining. problems which arose Stateplea Hence the
Goodrich, 116 N.H.(1974) v.355, and State320 A.2d 642114 N.H.
imposed sentences(1976), the court477, trialA.2d 425 where363

present in this case.greater are notthan those recommended
hishearing to set asideon his motiontheDefendant testified at

arraignment,tell at hisplea he not the courtthat the reason did
gowanting trial andguilty, to topleaded stillaboutwhere he

trial,represent him at wasattorney’s torefusalhis thenabout
attorney tosay his wantedcome out andwant tohe “didn’tthat

up”“trying for histo covercourtroom,” he wasasquit theoutside
pleaentry his ofthe ofthat becauseattorney. contendsDefendant

attorneyby having toguilty fear of not anwas hismotivated
represent voluntary.it nothim at trial was

morninghearing testified ofdefendant also that on theAt that
eight tablets, drug for1975,10, or nine Mellaril aMarch he took

feelingconsequentlyprescription, washad and that hewhich he a
presented“light However, no“pretty headed.” heout” andwired

Histhe medication.to the nature or effects ofevidence asmedical
given appearancetheattorney had notthat defendantalso testified

byimpairedabilities at allcomprehension other werehis orthat
argues he coulddrugs. even if his belief thatany thatDefendant

findingattorney sufficient for afor is not alonenot obtain an trial
namely,factors,involuntariness, otherfactor combined withof that

offense, influ-felony was under thethat hethis his firstthat was
possibility anMellaril, he of the ofof the and that was afraidence
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prison through1(d)extended term under 651:6 if he wentRSA
trial, plea guilty involuntary.with served to make his of

1975,Although 10,ofon its face the record the March
arraignment entry guiltypleashows defendant’s of his of to have

voluntarily, precludebeen made this does not defendant from later
disavowing provinghis outside the recordstatements and matters

negate originalwhich would the determination of voluntariness.
States, (1973); v.Fontaine v. United 411 United StatesU.S. 213

Hawthorne, 1183, (3d 1974);502 F.2d Cir. Martinez v. United1185
States, (D.N.J.Supp. 1352, 1358 1976). However,411 F. the burden

proceeding proveat the later is on the to his earlierdefendant that
plea voluntarily pleawas not made and that withdrawal of the must

injustice. Besso,be allowed to v.correct a manifest State 72 2dWis.
335, 344, 895, (1976); Warden,240 899 v.N.W.2d Szarwak 167

10, (1974); RelatingConn. ABA355 A.2d 49 see Standards to
Guilty (Approved Draft, 1968).Pleas of 2.1§

provided ample opportunityDefendant was the time heat
plea throughgoentered his to inform the court that he wanted to

trial, having attorney.with a and that he was difficulties with his
However, explanation whyhe did not do so. Defendant’s later as to

advantage questioning exposehe did not take of the trial court’s to
by hearingthe did notsituation have to be the court hisbelieved

motion; explanation compel findingnor was his tosuch as a that
guilty plea involuntarily.his was entered

byThe other factors asserted defendant likewiseare
compel findinginsufficient to a of involuntariness. In of theview

inquiry byextensive made of defendant the court in addition theto
attorney, experience prioradvice of his then defendant’s of inlack

felony proceedings impairedcannot be said to have his understand­
ing anyor the voluntariness of his actions. Absent toevidence as

Mellaril, light testimonyinthe effects of and of the that defend­
appear impaired by drug,ant’s behavior did not at all thisthe

compel findingfactor also is insufficient to a of involuntariness.
State, 750, (1976).See Jones v. 71 Wis. 2d The238 N.W.2d 741

greater punishment gofear aof should a defendant to trial is also
grounds requiring finding enteringnot for a of involuntariness in

plea guilty. Brady States, (1970).ofa v. United 397 U.S. 742

Although attorney’s failure,cannotwe condone defendant’s
occurred,if fullyit to rightinform defendant of his to obtain
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attorney goinganother trial,he onshould insist to we hold that
showing injusticethere was no of manifest requiredwhich the trial

grantcourt to plea guilty.defendant’s motion to withdraw his of
Considering all the factors which defendant contends combined to

guilty plea involuntary,render his we cannot hold on recordthe
before us that the trial denyingcourt abused its discretion in de-

plea.fendant’s motion to withdraw his We therefore affirm its
ruling. Scelza, 385,State v. 134 (1976);359Vt. A.2d 660 v.State
Besso, 335,72 2d (1976); Bagnall,Wis. 240 895N.W.2d v.State

297, (1973).61 212Wis. 2d 122N.W.2d

Exceptions overruled.

Douglas, J., sit;did not the others concurred.

Hillsborough
7476No.

Annette O’Keefe

v.

England,Associated ofGrocers New Inc.

28,February 1977

McLane, Greene,Graf,A.James Connor and Raulerson Mid-&
dleton, Manchester, Stephen Borofskyof E.and Connor and{Mr.

Borofsky orally) plaintiff.Mr. for the


