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charges highpaying disproportionatelyfrom burden of inthe
gained. Sweeney Rev.,the v.relation to benefits to Board Div.be of

Employment See., 535, 544, 345, (1965).A.2d43 N.J. 206 350of
charges preparing transcript,Accordingly, for thethat thewe hold

ap-printing reproducing andfor or otherwise the reserved case
latter, anypendix, supervising kind”for the are all “fees ofand

right B282:13which are to be as a matter of under RSAwaived
1975).(Supp.

Exception sustained; remanded.

Douglas, J., did not sit.
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(Mr.Gormley, orally)D. for& of Nashua Morris Stein theStein
plaintiffs.

Wyman, Stark, (Mr. Rodney& of Manchester L. StarkBean
orally) for the defendant.

Bois, employed by Constructors, Incor-J. Peter Brescia was
porated, company, on-the-joba he in-construction when suffered
juries collapseas the of boom truckresult the of the of a crane

by Realtyowned from the defendant Great Trust.and leased Road
seekingbrought damages onthis suit to recover alterna-Plaintiff

liability implied warranty.strict Dianne L.tive theories of and
seeking damagesis for the of her con-Brescia loss husband’s

sortium.
The grounddefendant moved to dismiss on the that the trust

personwas not “some employer,”other than the and thus shared
statutoryin immunitythe providedfrom suit Constructors under

compensationthe workmen’s act. RSA 281:14 I.
hearingThe sole witness at the onheld the nature of the rela-

tionship between Constructors and the Trust was one Lawrence
Moore who testified that he president,was treasurer and sole stock-

Constructors,holder of thatand he was also stockholder,sole
trustee, beneficiaryand (with wife)his of RealtyGreat Road
Trust. The parcelsTrust owned certain of land itwhich rented to
Constructors, and on some of which it had built sheds to house the
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company’s equipment. agreementsconstruction rentalThe were
verbal, repairs property performed byand on the were Construc-

any employees,tors. The hasTrust never had was formedand
solely tax-saving pursuant professionalas a todevice advice.

purchasedquestion byThe crane in Mr. on ofwas Moore behalf
simplythe Trust at the time was onbecause Constructors low

already cranes,cash. Constructors it theowned three and added
(again agreement verbal)rental tofourth “leased” crane the was

anythingits itfleet. The Trust did after the cranenever received
company.other than it over to the constructionturn

superiorThe court the motion to The defendantdenied dismiss.
grounds plaintiffsalso moved for notdismissal on the that had

liability impliedstated a of in war-cause action either strict or
exceptionsranty. toThis motion was also denied and defendant’s

byof transferredthe denial both motions have been reserved and
(Batchelder, J.).Trialthe Court

uponunnecessary questioncommentfind it to the ofWe whether
person employer” purposesforthe Trust is “some other than the

compensation law, agree plaintiffs haveof workmen’s since we that
impliedliabilityin war-not stated a cause of either strict oraction

ranty.

Torts, pro­(Second) (1965)of section 402-ARestatement
recovery liabilityinvides for strict as follows:

product(1) any in conditiona defectiveOne who sells
unreasonably dangerous to tothe user or consumer or his

therebysubject liability physicalproperty foris to harm
prop-consumer, or hisultimate user or tocaused to the

sellingerty, engaged in(a)if is the ofthe seller business
(b) expected to reachproduct,a it is and doessuch and

change in theconsumer without substantialthe user or
it is sold.in whichcondition

againstliability applyingspoken as in actionsof strictWe have
Sears, Roebuck,McLaughlin 111 N.H.v.and sellers.manufacturers

Lessard, 36, 260(1971); v. N.H.265, Buttrick 110281 A.2d 587
(1969). applicability of doctrine in an action111 theA.2d The

Annot., Productsis well established.a and lessor notbetween lessee
Tort, 1057,Liability 1096-97Liability in 13 A.L.R.3d—Strict

402-A, 350(Second) Torts atof comment(1967). Restatement § /
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(1965) applyindicates that does not the occasionalthe doctrine to
engaged selling part business,seller not in noras a of his to sales

of the stock of out of business. Thusmerchants the usual course of
applicable arrangement, itto the extent the doctrine is leaseto a

applicable only repre-questionwould seem to inbe where the lease
something happenstance partsents more than on the ofbusiness

Leasing, 434,the lessor. See Cintrone v. Hertz Truck N.J. 21245
(1965).769A.2d

case, undisputed arrange­In itthe instant is that the lease
arrangement.ment was The defendant does nota mere business

shortagesolelycranes, thein and its role as lessor was due todeal
of funds at Constructors. noThere is evidence the hasthat Trust
any dealings general public; rather, onlywith the the Trust exists
to serve Constructors. ProsserProfessor has toobserved: “As

liability, warranty tort,strict whether on or in no case has been
any jurisdiction any­in imposed uponfound in which it has been

engagedone supplying goodswho was innot the business of of the
particular Prosser, 100, (4thW. ofkind.” Law Torts at 664 ed.§
1971). supplyingThe Trustdefendant was not in the business of
cranes, liability.and it heldcannot be accountable in strict

plaintiffs’ attemptWe next consider to on an im­recover
plied warranty theory. state, statutory impliedIn this the war­

completeofranties the CodeCommercial are deemed to aafford
remedy, and no common oflaw cause action in oncontract based
implied warranty Stephanrecognized. Co.,is v. RoebuckSears &

248, 250, 855, (1970). provides110 N.H. 266 A.2d 857 The Code
implied warranty generaltwo merchantability,A ofwarranties:

applicable respectif goodsthe seller is a merchant with to of that
(RSA 382-A:2-314); warranty par­kind and ofa fitness for a

applicable anypurpose, ifticular the seller has reason to know
particular purpose requiredgoods buyerfor which the are and the

relying judgmentis on the seller’s skill or to orselect furnish
goods. “imposedsuitable RSA 382-A: 2-315. These warranties are

by public policy. They by operationon the oflaw basis arise of law
relationship parties,because of the between the the of thenature

transaction, surroundingand the circumstances.” Elliott v. La­
chance, 481, 483-84, 153, apply109 (1969).N.H. A.2d In256 155
ing these warranties we must intotake account commercial reali­
ties. See RSA 382-A: 1-102.
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application implied warrantyThe of the to leasedoctrine a
arrangement ApplicationAnnot.,is in cases.not settled the War-of
ranty Bailments, 48toProvisions Commercial Codeof Uniform

486,Lachance, 481,(1973);A.L.R. 3d 668 Elliott v. 109see N.H.
assume, arguendo, proper153, (1969). that under256 A.2d 157 We

arrangement bywould be Codecircumstances a lease embraced the
warranties.

herein,plaintiffs, on theirIt is cannot succeedclear that
merchantabilitywarranty implied warrantyof The ofcause action.

goodsonly respectapplicable tois if the is a merchant withseller
(1) onedefines a merchant as whoof that RSA 382-A:2-104kind.

by occupation him­goods his holdsin that or otherwisedeals of kind
peculiar goodsknowledge thehaving or skill to involved.self out as

mer­It defendant cannot be considered ais evident that here the
R.meaning of this definition. See J. White &chant within the

(1972).Summers, 9-6, atCommercial Code 289Uniform §
Any particular purposewarranty for mustof of fitness aclaim

warranty applicable only if reasonthe seller hasalso fail. This is
judgment.buyer relying on the seller’s orto know that the is skill

uponjudgmentpossessed no skill orThe defendant lessor here
relied; reality is that for Commercialwhich lessee indeed thethe

single entity inapurposes lessor lessee constitutedCode the and
speak theseperson To of “reliance” inof Moore.the Lawrence

indulge absurdity.in also RSAbe an Seecircumstances would to
382-A: 2-318.

liabilityin claims of strictcannot succeed theirPlaintiffs and/or
granted.implied warranty. The to dismiss should have beenmotion

Rehearing: opinionforegoing filed,the theAfter wasOn
rehearing granted.parties’ motions for were

plaintiffs.Gormley (Mr. orally)D. forMorrisand SteinStein
(Mr. Rodney orally)Wyman, L. Stark for de-Bean Stark&

fendant.

plaintiff’s in theBois, actionThe informed thatJ. court was
negligence. No aon mention ofa claim basedtrial court included

thenegligence the case orincluded in either reservedcount was
allegation madeparties. was notReference to such anbriefs of the

argument dis-no occasion toand we thus hadat the time of oral
opinion.negligence the earliercuss in
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subjectisfor immediate useleases a as safe“One who chattel
tocareif exercise reasonableliabilityto the lessor fails to...

tocondition thoseuse disclose its actualit for such or tomake safe
(Second) of Tortsmay expected Restatementto it.”who be use

the realduty imposed operationally to(1965). is related408 The§
requiredinspectionlessor,of the thus thelife circumstances and

beenlength during hasof which chattel]“the timevaries with [the
Id., a,possession at 367.in use.” commentthe lessor’s and

theundisputed instant show thatin the caseThe facts
purchase of themerely of fundsas source forlessor served a

anythingexpected,purport, not to dowascrane. It did not and
it to the construc­than turn overafter the crane otherit received

meaningful possession and usecompany.tion The lessor never had
respectplay toclearly itschattel, role to withof had nothe and

safety.
negligentcan be to bethe lessor saidnot a case whereThis is

Farrington,crane, 301inspect v.LaRoecafailure to thebecause of
prop-it(1950), failure to assemble247, 829 orN.Y. 93 N.E.2d

(W.D.Corp., Supp.54 Pa.erly, Wujnovich Equipment F. 465v.
Cartagerepairs, v. Gardner1944), to make safeor failure Scharf

153, (1953). hereCo., App. The lessor hadN.E.2d 71795 Ohio 113
duty.any ofof breachesno occasion for these

for“as safeleased the chattelIt be that lessorsaid thecannot
negligence claim fail.Plaintiffs’ mustimmediate use.”

affirmed; exceptions sustained.Former result

All concurred.
April 29, 1977.
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