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on various other grounds including equal protection and due proc-
ess.

We need not consider the myriad and varied claims of the plain-
tiff nor pass upon the propriety of the temporary injunction for we
are now informed that the basketball season at Pembroke Academy
ended on February 20, 1977, thus making the various issues moot.

Il Plaintiff has been able to compete for the full season
under the temporary order and because he will have graduated
before the next basketball season begins, he no longer has an in-
terest in the issues that have been raised in this litigation. There
are no important and pressing rights of others which should cause
us to reach out and decide the issues and there does not appear
to be any substantial likelihood of future litigation to be avoided.
It is said that the age eligibility rule is the least challenged of all
the rules. If and when there is another deviation request, many of
the causes of complaints raised in the present proceedings may
have been eliminated. We therefore dismiss the petition as being
moot. Timberlane Regional Educ. Ass’n v. State, 115 N.H. 77, 333
A.2d 718 (1975); Dolcino v. Thalasinos, 114 N.H. 353, 321 A.2d 107
(1974) ; Bedford v. Lynch, 118 N.H. 364, 308 A.2d 522 (1973).

Petition dismissed.
All concurred.
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David H. Souter, attorney general, and Gregory H. Smith, as-
sistant attorney general (Mr. Smith orally) for the state.

Robert R. Renfro, of Portsmouth, by brief and orally, for the
defendant.

Bois, J. Defendant was charged by indiectment with the crime
of attempted statutory rape under former RSA 585:16, which pro-
vided:

If any person shall ravish and carnally know any woman,
committing carnal copulation with her by force, against
her will, or if any man shall unlawfully and carnally know
and abuse any woman child under the age of sixteen years,
he shall be imprisoned not more than thirty years.

The charging portion of the indictment alleged that the
defendant “did feloniously attempt to carnally know and abuse. . .,
a woman child under the age of 16 years, to wit, age 9 ....” We
hold that the indictment was defective for failure to allege an
overt act. The charge is but a recitation of the words of the former
statute. .
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The defendant, by motion to quash, attacked the sufficiency of
the indictment for vagueness and indefiniteness, alleging that it did
not fully set forth any offense and did not fully apprise him of the
offense charged. The motion was denied and a trial by jury resulted
in a verdict of guilty. All questions of law raised were reserved and
transferred by Flynn, J.

Events surrounding: the alleged incident of attempted rape are
not entirely clear. The victim was a nine-year-old girl whose testi-
mony, corroborated by other persons in the house where the al-
leged attempt took place, led to the defendant’s conviction. The
defendant testified that he was intoxicated at the time, that he
had passed out, and that he had no recollection of the incident.

Three issues are raised on appeal: (1) The indictment was le-
gally insufficient and defendant’s motion to quash should have been
granted for failure to allege an overt act; (2) the conviction must
be set aside because the prosecution failed to prove the victim was
under the statutory age of consent and; (8) the verdict must be
set aside because of a variance between the actual name of the
young girl and the name of the victim as stated in the indictment.

We consider first the issue of whether the indictment is insuffi-
cient in its failure to allege an overt act.

Il Generally, indictments which charge a crime in the lan-
guage of the statute are sufficiently specific. 2 Wharton, Criminal
Procedure § 289 (12th ed. 1975). However, this general rule has no
application where the indictment charges an attempt to commit a
crime. “Attempt” is an indefinite term, embracing an inchoate
offense. For this reason it is necessary that an indictment charging
an attempt allege both an intent to commit and an overt act in
furtherance of the crime. It is not sufficient to allege merely that
the defendant “unlawfully and feloniously” did attempt to commit
a rape, by then and there attempting carnally to know the prose-
cuting witness, because such a charge does not set forth any
physical act done towards the commission of the offense. 65 Am.
Jur. 2d Rape § 47 (1972); 75 C.J.S. Rape § 41 (1952); see 2
Wharton, supra at § 286.

In State v. Webster, 105 N.H. 415, 417, 200 A.2d 856, 858 (1964),
this court noted: “In indictments or complaints created by statute
it is in general sufficient to describe the offense in the words of the
statute. But a complaint so drawn does not always meet the consti-
tutional requirements that a fair and full description of the offense
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must be alleged.” See State v. Gilbert, 89 N.H. 134, 194 A. 728
(19387).

Il The state properly notes that this court has recognized that
indictments need not conform to the highly technical, artificial and
prolix requirements of formal pleadings. State v. Webster, 105
N.H. at 417, 200 A.2d at 857-58. RSA 601:8 indicates the clear
intent of the legislature that indictments should not be quashed
“for any error or mistake where the person or case may be rightly
understood by the court, nor through any defect or want of form
or addition . . . .” However, such “curative statutes” are meant
only to prevent technical defects or imperfections in matters of
form from frustrating the orderly administration of justice. ‘“This
type of statute allows the court to disregard only ‘a defect or im-
perfection in matter of form’; the court may not disregard a defect
in respect of a matter of substance, such as an accusation’s failure
to allege every fact necessary to cornstitute an offense, or a failure
to describe the offense with such definiteness and certainty as fully
to apprise the defendant of the nature and cause of the charge
against him so that he can prepare to meet it at trial.” 2 Whar-
ton, supra at § 376.

[l Statutory law in New Hampshire mandates that no person
be tried for any offense punishable by imprisonment for more than
one year ‘“unless upon an indictment found against him by the
grand jury of the county-in which the offense is committed or is
triable.” RSA 601:1. The provision should be considered in con-
junction with part I, article 15 of the New Hampshire Constitu-
tion, which provides that: “No subject shall be held to answer for
any crime, or offense, until the same is fully and plainly, substan-
tially and formally, described to him . . . .” The allegations in an
indietment must inform the defendant of the offense with which
he is charged with sufficient specificity so that he knows what he
must be prepared to meet and so that he is protected from being
twice put in jeopardy. State v. Inselburg, 114 N.H. 824, 827, 330
A2d 457, 459 (1974). Where an indictment fails to “fully and
plainly, substantially and formally” describe an offense to the de-
fendant, it does not meet constitutional standards. State v. Webster,
105 N.H. at 417, 200 A.2d at 857; State v. Harvey, 108 N.H. 139,
229 A.2d 176 (1967); State v. Inselburg, 114 N.H. at 829, 330 A.2d
at 460.

Massachusetts has held that “[a] charge of an attempt should




set forth in direct terms that the -defendant attempted to commit
the crime, and should allege the act or acts done toward its com-
mission.” Commonwealth v. Gosselin, 309 N.E.2d 884, 888 (Mass.
1974). In Maxie v. State, 330 So. 2d 277 (Miss. 1976), the Missis-
sippi Supreme Court found fatally defective an indictment charg-
ing that the defendant “did unlawfully, wilfully, feloniously and
forcibly attempt to rape and ravish . .., a female above the age of
twelve years . .. .” The Misgissippi Court held that the indictment
must set forth two elements: (1) the intent to commit the offense,
and (2) an overt act towards its commission. See also State v.
Miller, 252 A.2d 321 (Me. 1969).

The motion to quash in the instant case was founded on a defect
rendering the indictment insufficient and should have been granted.

Because of our holding in favor of the defendant we need not
consider the other two issues raised on appeal.

Defendant’s exception as to the sufficiency
of the indictment sustained.

All concurred.
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