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Souter, Michaud, byattorney general, B.David and RichardH.
brief, for the state.

Collins, by brief, proDonald se.

OpinionMemorandum

disposing property.Indictment under RSA 637:7 for of stolen
by jury, represented by counsel,Trial in which the wasdefendant

resulting guilty.in a ofverdict
verdict,After the the defendant’s motion itto set aside as

“against weight contrarythe of the credible evidence and to the
trial, excepted.law” and for a new was Thedenied. defendant

by Perkins,Transferred J.
only questionThe before us on the record is thewhether court’s
of thedenial motion should be sustained. An of theexamination
record, including transcript,entire the the evidencediscloses that

ample support beyondjurywas to the court’s action. The findcould
proved everya reasonable doubt that the ofstate element the crime

byas articulated RSA 637:7. fact that was cir-The the evidence
impair Keyser,notcumstantial does the verdict. State v. 117 N.H.

45, (1977); Palumbo, 329,369 A.2d 224 State v. 113 N.H. 306 A.2d
(1973).793

The order is
Exception overruled.

Hillsborough
7424No.
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SperoRichard A.
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orally,Manchester, by for theBussiere, brief andofEmile R.
defendant.

Michaud,general,Souter, attorney and Richard B.H.David
orally) for the state.(Mr. Michaudattorney
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guiltyLampeón, by jury, ofJ. After defendant was foundtrial
pound September 1,possession marijuana of one onof in excess

1974, (Supp. trial,1975). Prior toin of 318-Bviolation RSA ch.
suppress marijuanathe fromfiled a motion seizeddefendant to

byapartment pursuant the Man-his warrantto a search issued
hearing (Keller,thechester Trial CourtDistrict Court. After a

exception,C.J.) motion, subject and theto defendant’sdenied the
marijuana questionsAll of law raisedwas later at trial.introduced
by during course ofexception exceptions made theandthis other

by appealKeller, de-trial and Onwere reserved transferred C.J.
only suppress.motionfendant of his toaddresses the denial

on whichmotion is that the affidavitThe basis of the defendant’s
misrepresenta-the was contained materialsearch warrant issued

affiant, LeBoeuf, deputy the Man-by chief oftions Edmundthe
personallyacquire informationpolice. not thechester LeBoeuf did

pre-wasevidenceon his based. No additionalwhich affidavit was
magistrate. transmis-is whether LeBoeuf’sto the The issuesented

gathered by fellow offi-by hission affidavit of informationhis the
misrepresented by suchdesignedly recklessly him tocers orwas

materially which thean it altered the basic facts onextent that
magistrate probablefound cause.

charged1974,August 30,On a Metz was andThomas arrested
policecustody atwith in Manchesterseveral felonies. While the

day, CraigprovidedMetz Detectives Rule withstation that andon
regarding persons in the Man-and eventsinformation various

typed detectives,According report up by thearea. thechester to
following regardinggaveMetz the information defendant:

SPERO,goes saytoon that one RICHARDMETZ
pub oneowner of a at Elm & Sts. isformer beer Granite

goesbiggest pushers in Manchester. that heof the Said
every picks up speedFriday marijúanaand andto Boston
get ago,if it. week observedhe can Said that about a he

(would say who) marijuana1his friend not with lb. of
by Englishbought SPERO. SPERO lives somewhere in the

Village that 210area. Checked and learned he lives at
Drive, apt. usuallyGarden 21. METZ said that SPERO
bags nights.(ounce) Fridaywill fill on heSaid that

guyssupplies marijuana. Theya few distribute thewho
buywill forounces and sell them for$15.00 $20-$22.00.

They guy(sic) marijuanawho him abouttold the
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buys everything he can onhim thatadvised SPERO
boughtFridays; ofhim that once he over 20 lbs.told

marijuana. packingthat is a .38 or .45.Also said SPERO

forCourtIn to the Manchester Districtthe affidavit submitted
obtaining thepurposes warrant, restatedof a search LeBoeuf

follows:above information as

subject SperoMETZ also stated that named Richarda
Drive, apartment Manchester, N.H.of 210 Garden #21,

marijuana speed Man-heavy in theis a dealer in and
goesSpero Fri-to Boston onchester area. He stated that

marijuanaday largenights purchasesand amounts of
get it, transports tospeed if same backand he can and

ago aMetz that a week he witnessedManchester. states
friend, buy pound mari-his, a offriend of refused to name

Spero mari-juana Spero. breaks hisfrom thatStated
subjectsjuana bags supplies sellotherinto ounce and who

bags. Spero hadinformation that hasthe ounce Metz has
marijuana areainto the Manchesteras much as 20 lbs. of

Spero betothat is knownone time. He further statesat
pistol.armed with a

reportsignificantly onfrom theThe affidavit differed
heAccording thatMetz statedit to the affidavitwhich was based.

marijuana by topound defendantofthe sale of ahad witnessed
however, MetzAccording report,thetoMetz’s unnamed friend.

possessioninonly his unnamed friendhe had observedstated that
wasby defendantmarijuana bought Thatpound defendant.ofof a

marijuana hear­thereforepound wasofthe of thatsource
friend.byrepresentations Metz’s unnamedsay, based on

report toinby further on thereferenceis clear theThis made
marijuana.” Thistheguy about“[t]hey (sic) toldwho [Metz]

most oforreport indicates that allalsostatement in thelatter
marijuana deal­allegedregarding defendant’sMetz’s information

obser­statements, ownnot on Metz’sing on his friend’swas based
notthe affidavitformulated inHowever, the statementvations.
upobserved, but coversto haveonly Metz claimsmisstates what

from anothercameMetz’s informationor most ofthat allthe fact
person.

warrantfor searchapplication aon which anThe affidavit
from whichunderlying circumstancesforth theis must setbased
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froman informant reached his or her as well as factsconclusions
magistratewhich the informant reliable.can conclude that the is

(1974);Mandravelis, 634, 637, 794,State v. 114 N.H. A.2d 796325
(1973);Moreau, 303, 307, 764,v. 766State 113 N.H. 306 A.2d

Spinelli States, 410, (1969); Aguilar v.v. 393 416United U.S.
Texas, disclosing108, (1964).378 U.S. 114 In not that someone

information,other the Le-than Metz was the actual source of
requirementBoeuf was able to circumvent the that he substantiate

posedcredibility. Instead, solethat informant’s Metz was as the
reliabilityinformant, Metz’s wasand because information as to

provided, appeared require-it on the face the that theof affidavit
Spinelli clear,supra,ments of v. United had been met. It isStates

involved,however, hearsaythat because a second level of was
requirements Thorp,these were in fact not met. v. 116 N.H.State

303, 307, Carmichael,655, (1976); v.358 A.2d 659 United States
983, (7th Roth,1973);489 F.2d F.2d986 United States v. 391Cir.

507, (7th 1967).511 Cir.

The in phrasedmanner which this section of the affidavit is
suggestsalso supplieditthat was Metz who the information re­

garding apart­defendant’s inexact address the Manchester Garden
complex, only say thoughtment when in fact Metz could that he

neighboring English Villagedefendant lived in the area of the
apartment complex. supplied byDefendant’s exact address was

Craig. policeLt. mayThe ofobservations a fellow officer be incor­
porated into an affidavit for a search State v.warrant. Mandrave­
lis, 634, 638, 794, Here, however,114 N.H. (1974).325 A.2d 796

danger providingin particularthe defendant’s address in this man­
unreliability statement,inner lies not the of inthe but rather the

degree knowledge imputes Metz,of detailed which the statement to
thereby bolstering credibility.apparenthis United Belcul­States v.
fine, 58, (1st 1974); Collins,508 F.2d 62 Cir. see v. 112 N.H.State
449, 452, 298 742, (1972).A.2d 744

Although challengethe courttrial allowed defendant to the
grounds by Deputysearch on the that the affidavit submitted Le-

misrepresentations,Boeuf contained material this court has never
rightdecided challengewhether or not thea defendant has to a

facially Breest, 734,sufficient affidavit. See State v. 116 N.H. 367
(1976). SupremeA.2d 1320 The United States Court has never

decided this issue under the fourth amendment to the United States
States,Constitution. Rugendorf v. 528,United 376 U.S. 531-32
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(1964); Wrenn,North v. (1974).Carolina 417 U.S. State973
disagreementcourts and the circuit infederal courts are as to

hearing purposeswhether or defendantwhen a is entitled to a for
attacking faciallyof a sufficient affidavit. See collected id. atcases

(White, dissentingJ.,975 certiorari).from denial of
purpose pro-magistrateThe of the affidavit submitted to a is to

objectivehimvide with on he caninformation which make an and
probablethedetached determination of existence of for thecause

requested. States, 480, 486search v. UnitedGiordenello 357 U.S.
(1958); States, 10, (1948). If theJohnson v. United 333 U.S. 14
magistrate provided information, deniedis with erroneous he is

ability determination,to his is under-the make that and function
342,Hall, 201, 204, 344v. 451mined. Pa. 302 A.2dCommonwealth

Impeaching(1973); Herman, theArrest or Search:Warrants for
721,Allegations Facially Affidavit, 36 L.J.a Ohio St.of Sufficient

consideringmagistrate infor-(1975). to theThe is limited729
along testi-affidavit, anyin the with additionalmation contained
Mandravelis, 637,mony 634,supplied N.H.oath. State v. 114under

gave794, (1974). In LeBoeuf he noA.2d case testified325 796 this
magistrate.further theevidence before

facially the basisinsufficient affidavit beJust cannotas a
probable cause,warrant, regardlessfor actual v.a search of State

faciallyMandravelis, 634, (1974), suffi­114 N.H. 325 A.2d 794 a
for amisrepresentative cannot the basiscient but affidavit be

magistrate to makewill not have ablesearch warrant as the been
L.Q. 822,requisite probableof cause. 51 Cornellthe determination

Therefore, are issued(1966). to ensure that seárch warrants825
cause, required by part I, of theonly upon probable 19as article

Constitution, entitledHampshire hold that a defendant isweNew
attacking facially affi­hearing purpose of sufficientato a for the

showingpreliminary has been that the affidavitonce a madedavit
policeby or othermisrepresentations officeracontains material

Carmichael, 983, 988government agent. F.2dUnited States v. 489
(7th Belculfine, 58, (1st1973); v. 508 F.2d 63Cir. United States

Hall, 201, A.2d 3421974); v. Pa.451 302Cir. Commonwealth
(1965);181,(1973); People Alfinito, 16 211 644N.E.2dv. N.Y.2d

Kipperman,supra; Inaccurate Search Warrantsee Herman Affi­
Evidence, 825Suppressing 84 L. Rev.Harv.davits as a Ground for

above,affidavit,(1971). misrepresentationsThe in the discussed
sup­clearly hearing tomotionThe on defendant’swere material.

press proper.was therefore
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suppressIn order to the evidence seized under the search
warrant, however, just misrepresentationmore than a material

Carmichael,must be 983,shown. United v. 988States 489 F.2d
(7th 1973); Herman,Cir. Arrest Im­Warrants or Search:for
peaching Allegations Facially Affidavit,the a 36 Ohioof Sufficient

721, (1975). primary purposeSt. L.J. 727 The behind the exclu­
sionary policerule is the deterrence of unlawful conduct. United

Janis, 433, (1976);States v. 428 U.S. 445-46 United States v. Cal­
andra, ques338, (1974). Therefore,414 U.S. 348 the inevidence

suppressed only misrepresentationstion should be if the were
intentionally recklessly. Carmichael,made or United v.States

988; Luna, (6th489 F.2d 4,at United v.States 525 F.2d 7
1975), denied, (1976);Cir. cert. v.424 U.S. 965 United States

Marihart, (8th 1974). misrepresentation492 F.2d A in897 Cir.
having recklesslyan affidavit must if thebe viewed as been made

grounds believingaffiant has no reasonable for bethe statement to
Luna, 8;true. United States v. Car­525 F.2d at United States v.

michael, 489 F.2d at 989.
LeBoeuf, experienced officer,In this case an based the state-

solely reportin prepared byments his affidavit on the Detectives
Craig charge“Iand Rule. am in the Iof detectives. read all kinds

reports.” reportof It is clear from the that Metz had himself made
regardno dealing marijuana,observations with to defendant’s in

entirely supplied bybut had relied on information un-to him his
nothing uponnamed friend. LeBoeuf therefore had which to base

actually bya belief marijuanathat Metz had witnessed sale ofa
anythingdefendant. Nor was there on which LeBoeuf could have

reasonably personalacquired bybased a belief Metzthat had ob-
servation dealings drugs.his information about defendant’s in
Furthermore, boilerplatethe affidavit is formulated almost formin

requirements Aguilar Texas,to fit the (1964),of v. 378 U.S. 108
Spinelli States,v. United (1969),393 U.S. 410 and v. Man­State
dravelis, 634,114 (1974), indicatingN.H. 794325 A.2d thus a

which,careful and conscious effort to create an affidavit on its
face, magistrate’s scrutiny. Grano,would withstand the See A Di­

Spinelli-Harrislemma Counsel: Search andWarrantsfor Defense
Possibility Perjury, (1971).the Police 1971 IfU. Ill. L.F. 405of

the affidavit had been in reportaccordance with the facts in itthe
would finding probablenot have sustained a of cause. United States

Carmichael,v. 983,489 F.2d (7th988 1973).Cir.
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presentedOn the record misrepre-in this case we hold that the
sentations of material facts in the in-affidavit were made either
tentionally recklessly byor case,LeBoeuf. the theWhichever mari-
juana seized in execution of the search warrant which was obtained

suppressed.should have been

exceptions sustained; case remanded.Defendant’s

Douglas, J., sit;did not the others concurred.
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Kenison, petition certiorari,C.J. This is a for a writ of RSA
(Supp. by plaintiff1975),490:4 which the seeks review of a de-
by personnelcision the commission. The thecommission sustained

personnel’s discrepanciesdirector of to inrefusal eliminate certain
paidthe salaries to at the School.remedial teachers Laconia State


