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opera-upward. Thepositions or reevaluatedwere reallocatedwhose
among employeespay simi-disparitiesrule intion of the caused

statu-“thelarly discrepancies violatedsuchsituated. We held that
i.e.,98; thattory express implied inand RSA ch.bothdirective

employees withinappliedpay equitably to alluniform schedules be
872.the 358 A.2d atsame classification.” Id. at

applicability thedispute ofthenotThe defendant does
pay­equal principle. questionequal pay The is whetherfor work

day doing to thating per workfor identicalsome teachers $56
onlypaidareby equally qualified who $50teachersdone other

not.Clearlypay equal it doesday equal for work.per constitutes
per violatedplaintiff’s salary a diem rateFixing at reducedthe

theholding, not reachthis we needXIII. ofRSA 98:13 Because
plaintiffchange, thequestion. to the scheduleDueconstitutional

compensatedshould bemistakenly underpaid herfor work andwas
thebrought oftheaccordingly it to attentionfrom the date she

(Supp. 1975).99:4in 1974. RSAdirector

ordered.So

All concurred.
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Nighswander, Lord, (Mr.KillKelley,Martin & of Laconia David
KillKelley orally) plaintiff.J. for the

Souter, attorney general, RogerH. Burlingame,David and G.
Burlingameattorney general (Mr. orally),assistant for the state.

Lampron, appealed superiorJ. Plaintiff to thethe court from
lay highway public Manningout of a to the Lakewaters of in Gil-

by (Batehelder, J.),manton under RSA 285:1. Trial the Court
appeal. Duringview, dismissingwith a in a decree theresulted

trial, plaintiff seasonably exceptedof thethe course to court’s
rulings, appeal, ofto the dismissal of its to the court’s denialand

eight requests findings rulings ques-for of Allits fact and of law.
by plaintiff’s exceptionsof raised reserved andtions law were

transferred.
argues onlyappeal plaintiff the issuesto this two ofOn court

exceptionsby First failed toits below. that the commissionraised
existing public highway.lay highway Second thatout a from an

one of thethe should void becausethe decision of commission be
employee highway department.of the Wecommissioners was an

rulings both issues.affirm the trial on thesecourt’s
Hampshire1, 1967, Newresidents of state ofOn March ten the

highwaylay anpetitioned to out fromthe Council aGovernor and
Manning inexisting public highway to Lake accord-in Gilmanton

appointed aand CouncilRSA ch. 235. The Governorance with
hearingcommission there wasto conduct to determine whethera

so,highway, if to deter-laying a andfor the out of suchoccasion
1967,hearing 18,A held on atwas Novembermine its location.



211

againstplaintiff present arguedrepresentativeswhich were andof
layout. By layout 28, 1968,the Augustreturn of dated the com-

laying ofmission that there occasion for the outdetermined was
highwayhighway, the of shouldsuch and that location said be

accepted byby plaintiff.over land owned This determination was
appealedSeptember 30,1968.the Governor and Council on Plaintiff

court.,superiorcommission to the RSAthe determination of the
commencing February 5, 1975.235:5. Trial of case was heldthe

appealIt is which is now before us.the therefrom
lay highway publicIn commissionto out a to water theorder

highwaylayis out such amust determine that there occasion to
existing highway any public .any in state . ..”“from to water this

bodyManning Lake,dispute that naturalRSA There is no a235:1.
twenty acres, “publicis within thewater”of water in excess of

arguesHowever, plaintiffmeaning of this RSA 271:20.section.
out,highwayproposedRoad, was laidwhich thePond fromthat

by“highway”existing as defined RSAnot to be anwas shown
“highways” follows:1975). as(Supp.230:1 This section defines

prescribed“Highways only as laid out in the modeare such are
pub-forby statute, have been constructedtherefor or roads which

city orconveyed or townto alic over which has beentravel land
interest, whichby or roadsthe a fee or easementto state deed of

citypublic accepted by orthethe use andhave dedicated tobeen
located, roads which havein such roads are ortown which been

1,Januarytwenty prioryears topublic . . .used for travel for
1968____”

produced Road hadthat PondAt there no evidencetrial was
by statute,prescribed it had beenin thatout modebeen laid the

conveyed town ofpublic land thetravel over toforconstructed
acceptedpublic andGilmanton, been dedicated to useor that it had

ofBickford, for the town Gil-by a selectmanthe David M.town.
sixty years, it wouldtestified thatmanton, for overa residentand

any showingimpossible” that Pond“virtually to find recordsbe
However, didformally road. helaid out as a townRoad had been
out; nor henot been so laid didtestify Road hadnot that Pond
anyintestify other man-Pond Road had not been establishedthat

1975).by (Supp.ner RSA 230:1described

bythat Pond Road been usedMr. Bickford testified had
thirtypublic public highway or“for least the lastthe as a at

abuttingpropertyforty years.” Morse, who onMr. R. ownedPaul
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throughPond 1960’s,Road from the mid 1940’s the late testified
generally by publicthe road during periodthat was used the that

of time. Mr. publicMorse testified that members of the often
up placelookingtraveled Pond Road for a to swim. There was also

testimony by duringpublicthat Pond Road was used the that
period gain Manning,of time to beachaccess to a area on Lake

beginning use, maylocated near the of the haveroad. Such while it
slight volume,”been “intermittent of is sufficientand nevertheless

finding by prescrip-to sustain a Road wasthat Pond established
tion, beinguse claimed.”the “characteristic of the kind of road

(1945).Hickey, 318, 321-22, 707,v. 41Blake 93 N.H. A.2d 709
interrupted by ofSuch is notuse also continuous when assertion

any paramount right. Babcock, 819, A.2dv. N.H. 368Williams 116
Arsenault, 72, 819,(1976); 75, A. 820-211166 v. 85 N.H. 153Jean

(1931).

only privateargues forPlaintiff that Pond Road was used
Althoughguests, byby plaintiff thesetravel and its and abutters.

ofpeople may frequently than other membersuse the road more
general public, they public,of the and suchthe too are members

publicuse definition of use.of the road is consistent with the
anyplaintiffThere or of the abutters hadwas no evidence that

,attemptedever using Thereto bar from Road. wasothers Pond
properly thecourt could find thatevidence from which the trial

public using ofof Pond Road did so under a claimmembers the
525,right. Levesque, 15, 17,99 104 A.2dWhite Mt. &c. v. N.H.Co.

(1954).526
pub-bePond Road to athe trial also showedOther evidence at

plaintiff acquired1940’s, shortlyhighway. early beforelic In the
portionCamp Manning, Camp Leo,or thepropertyits known as

theBrook, inlay beyond Moulton locatedof Road whichPond
1942, portion of Pondcamp property, In thediscontinued.was

propertycamp andtherunning tothe entranceRoad between
meetingby vote of the towndiscontinuedMoulton Brook was also

merely private way, dis-theseaPond Roadof Gilmanton. Were
addition,necessary. whenInbeennot havewouldcontinuances
petitioned for1952appealed in andplaintiff the town’s action

highway.publicconsistently to Road as aPonddamages, it referred

it, thanratherthatFinally, plaintiff introduced evidence
maintain, plow Pond Road.repair, andtotown, had undertakenthe

byby repeated attemptsaccompaniedHowever, actions werethese
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performtownthrough have theplaintiff, the late 1960’s toat least
consideredto have thencould be foundfunctions. Plaintiffthese

respon-town waspublic highway for which thethe road to be a
main-responsibility tofulfilled itsor not the townsible. Whether

public character. Seealter itsplowtain the road does notand
1174Elliott, and Streets §Law of Roads2 TheB. Elliott and W.

public Roadtestimony regarding use of Pond(4th 1926). Theed.
mid to the lateperiod least 1940’sof time from at thecovered a

privateperiod time,significant of or adverseanyforNonuse1960’s.
highway.publicause, discontinuance of Seenot constitute awould

Jubinville,(1878); v.Thompson Major, 242 Windhamv. 58 N.H.
(1942); 249:30.102, 25 A.2d 415 RSA92 N.H.

rulingsfindings Pondrequests and thatdenying plaintiff’s forIn
way,privatehighway, itexisting or athat wasnot anRoad was

necessarilyappeal,dismissing plaintiff’s trial courtin theand
pre-bypublic highway, establishedPond Road was afound that
Inc.,Zee-Bar,Realty, Inc. v.scription Roador otherwise. See Post

court,finding by136, (1977). the trialSuch117 370 A.2d 282N.H.
byview, supported the record. Webenefit of a ishad thewhich also

rulings. Farm,court’s v. Wishbonethe trial Gerrishtherefore affirm
(1967).237, 231 A.2d 622108 N.H.

rulingplaintiff’s request for acourt also deniedThe trial
one of itsan unfair tribunal becausethe commission wasthat

byemployedCaswell, time themembers, was fullthree Maurice
agent. Papademasright way In v.department ofhighway as a

appoint­(1968),State, 456, we held that theN.H. 237 A.2d 665108
layoutdepartmenthighwayemployee to aof thement of an

by provisions ch. 235.of RSAnot forbidden thecommission is
presented ofbeing458, no evidenceA.2d at 667. ThereId. at 237

contrary thehighway department that ofof the toan interest
“tooto bepublic, of conflict of interestfurther held the claimwe

decision.commission’sto void theattenuated and unsubstantial”
458-59,Id. at 237 A.2d at 667.

paymentsthe for dam-plaintiff becauseIn this claims thatcase
theages property construction come fromand forfor the taken

depart-highwaybudget,highway department’s because theand
convening com-determination, prior of theto thement themade

Manning,public theremission, no access to Lakethat there was
com-showing render theof interest such as toa of a conflictwas

decision void.mission’s



214

only presentedThe testimonyevidence on this issue was the of
Mr. However,Caswell himself. he testified that he had not been
involved in publicthe determination that there was no toaccess

Manning.Lake He onlyalso testified that the commission had
been concerned right waywith the oflocation the of to Lake
Manning, and not nothingwith the cost of construction. There is
in the departmentrecord to anyindicate that the inhad interest

publicwhether the access was constructed or how it should be laid
out. On the that,basis of the record before us we cannot conclude

law,as a 'matter of a conflict of interest was shown which would
invalidate the commission’s actions. The trial court in thewas

positionbest testimony.to evaluate Mr. Caswell’s As the court’s
ruling on the supported byissue is not unreasonable and is the
record, Gagne,it is 256,affirmed. Powell v. 102 N.H. 154 A.2d 750
(1959); Hemenway,Hahn v. 214,96 (1950).N.H. 72 A.2d 463

Exceptions overruled.

Douglas, JJ., sit;Bois and did not the others concurred.
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