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Belknap
No. 7543

Parts,Robbins Auto Inc.

v.

City of Laconia

31,March 1977

Wescott, Dyer, (Mr.Millham & of Laconia Peter V. Millkam
orally) plaintiff.for the

Norberg,Colin cityA. solicitor, Laconia, by orallyof brief and
for the defendant.

Grimes, J. The inissue this case is whether the Laconia Plan-
ning may legally require plaintiffBoard grant cityto the an ease-

highway purposesment for approvalas a condition for the of a
plan. maysite We hold that it not.

applied PlanningPlaintiff to the approvalLaconia Board for of
plana site buildingto construct a partsfor the retail sale of auto

on a lot on uponUnion inAvenue Laconia which were the remains
of a service destroyed bystation which had been fire. The site
plan approvedwas here,under certain conditions not relevant and

objectionto which no is raised but also on the condition that an
given cityeasement be the of Laconia “for a ten-foot section run-

ning along your propertyfront gaveline.” Plaintiff a deed of the
agreementeasement under an legalitythat it could contest the of

broughtthe petitioncondition judgment.and declaratorythis for
The (Leonardwas Hardwick,submitted tomatter a Master C.
Esq.) agreedon an statement of facts and the ruled thatmaster
the authority imposeboard lacked to the condition and that the

takingcondition was a processof land without due and therefore
report approvedunconstitutional. His was and entereda decree was

in accordance with citythe recommendations that the be ordered
reconveyto plaintiffthe easement to and that the matter be re-
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planning questions bythemanded to board. All of law raised the
agreed bystatement of facts were Batch-reserved and transferred
elder, J.

According agreed facts, planningto boardthe statement of the
planadopted persons seekingpolicy requiringhas a siteof all

approval streets, giveincluding Avenue,on ten-certain Union to a
wideningfoot in the futureeasement to facilitate of those streets

required by wideningas Avenue istraffic conditions. The of Union
necessary by plaintiff’s proposed building rathernot made the but

31:60,generally. city uponfrom conditions of The RSAtraffic relies
upon:19-a,36:19 RSA 31:39RSA and and RSA 31:62 as well as
nothing(Supp. 1975) support position. in theseits findto We

authoritygive topurports planningto thestatutes which boards
grant cityrequire applicant approval ansite to the ease-an for to

widening existing Ledapurposesment for the Seeof an street.
Nashua, (1972).Realty, 244,112 N.H. A.2d 320Lanes Inc. v. 293

KBW, 392, (1975),Bennington,In N.H. 342 A.2d 653Inc. v. 115
approvalmajority uphelda of to a subdivisionthe court a condition
runningimprovingthe roadthat the bear cost of thesubdivider

However,past it to be find-the in that case saidsubdivision. was
only becauseimprovements requiredtoable that the the road were
however,us,proposed theof the In the case beforesubdivision.

widening necessary only ofis becauseof Union Avenue not made
generalplaintiff’s building trafficproposed because ofthe but

conditions.
wideningMoreover, of Unionit is that thein this case clear

public intheis common toAvenue will create a benefit which
(1898);318,general. Jackman, N.H. 41 A. 34769See State v.

According(1933).Straw, 390, A. 592v. 86 N.H. 169Manchester
dailyAvenueagreed statement, 19,000 cars usesome Unionto the

capacityparking,which, hasJuly Augustin with aand on a street
only 6,000 per day.of cars

citythe as arequirement plaintiff an todeed easementThe that
cityconstitute, theapproval asplan notof doescondition site

strip involved.”argues, “merely of use of the 10-footrestrictiona
strip,plaintiff on therequirement not buildthatIt is not a mere

rightgives city to useto the therequirement whichbut is rather a
city were topurpose. clear if thepublic It is thatthe land for a

plaintiffdomain, have aby the wouldtake this eminenteasement
Const, I,pt.compensatedright for it.constitutional to be N.H.

Hampshire Bridge,Bridge N.H.12; Piscataqua v. New 35art. 7
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seeking indirectly what(1884). city by doThe tothis condition is
directly.it cannot do

property himright taken fromto hisThe of a citizen not have
right,compensationpublic just fundamentalis afor use without

CityMagna haveofficialsroots of reach back to Carta.the which
legitimate a sur-attempting extort from a citizenno interest in to

price plan approval. Nor can suchright forrender of this as sitea
rightpolice power.supported Thethea condition be under so-called

policejust oncompensation restriction theto constitutionalis a
power con-superior hold thethereforeand is therefore to it. We

to bedition invalid.
objection tonoPlaintiff in brief that it would haveits indicates

therequirement interference witha set-back which would eliminate
widening might in interestof it This be thethe street occurs.when

Realty,city. Inc. v.plaintiff Leda Lanesof both the and the See
Nashua, (1972).244,112 A.2d 320N.H. 293

Exceptions overruled.

J., sit; theKenison, part; Douglas,C.J., in did notdissented
others concurred.

Kenison, dissenting part: majority thatC.J., in The states
authority requireplanning statutory “to ando not haveboards

grant city forapplicant approval to the an easementfor site toa
Realty,purposes widening existing Leda Lanesan street.”the of

244, (1972), notNashua, 112 293 320 is author-Inc. v. N.H. A.2d
only plan-we that aity for the court’s decision. that case heldIn

authorityning a blanket moratoriumboard without to declarewas
planning ofdevelopment theon the of tracts wherenonresidential

completed. Yokley, Zoning Lawchanges 2 E.not beenstreet had
1976).11-3, (Supp. Subsequent Leda11 toPractice at n.27and §
authorizing municipalitiesLanes, legislature passedthe a statute

zoning 1973, 534; ch.adoptto interim ordinances. Laws ch. RSA
Zoning(Supp. Anderson,1975); ofsee 1 R. American Law36-C

Planning Law(1976); Williams,5.21 1 American Land2d N.§
Annot.,(1974); (1970). In this therech. 1196 case30 30 A.L.R.3d

merelydevelopment. The con-no blanket board isis moratorium of
ditioning plain-approval plan uponsite theof the nonsubdivision

grant wideningcity purposetiff’s to the for the ofof an easement
abutting plaintiff’s property.the street the
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may ap-It is planningwell thatestablished a board condition
proval uponplans developer’sof subdivision the of landdedication

developmentfor the construction theof streets within the and
widening abutting plat. Anderson, Americanof streets the 3 R.

Zoning (1968); Hagman, PlanningofLaw D. and19.32 Urban§
Development that,(1971).Land Control 138 heldLaw We have§

authority:22, planningunder 36:19 the has theRSA and board
planapproval uponto thecondition of a subdivision landowner’s

improveimprovement existingof roads and dedication of land to
KBW, Bennington, 392,access. Inc. 115 N.H. 342 A.2d 653v.

pre-(1975). questioncase not involve subdivision. TheThis does a
sented, therefore, powerthe to condition subdivisionis whether

givesproposals plans. majoritysite Theextends to nonsubdivision
why authority.no Indeed 36:19-areason the board lacks such RSA

approvespecifically authority or dis-the toextends to the board
they Ifapprove plans” not involve subdivisions.“site whether or

outright, cer-power disapprove plan itthe the to a siteboard has
upon approval.tainly authority place Theconditions thethe tohas

authority Ledaour seems clear.under statuteexistence of such
322.Nashua, 247,Realty, 112 N.H. at 293 A.2d atInc. v.Lanes

buildingbodymunicipal denypower to a nonsubdivisionof aThe
portion for theof landpermit dedicates atheunless landowner

abutting notcity ispurpose allowing an streetthe to widenof
Curtis, App.People 2dHampshire. v. 255 Cal.unique to New See

Angeles,v.378, Rptr. (1967); Co.63 138 SouthernCal. LosPacific
opinionexpressRptr. (1966). I noApp. 38,242 2d 51 Cal. 197Cal.

authority inproperly itsthe exerciseas to whether board could
only majority thethe that the deniesI to extentthis case. dissent

statutory authority.board’s


