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Strafford
No. 7629

Chesley,J. Calvin
ChesleyB.Elmer

and
BixbyChesley T.

v.

ChesleyEstate of T. Jewett

31,March 1977

MaynardPhillips, (Mr.Maynard, Dunn of Concord William&
plaintiffs.orally) for the

(Mr.Anthony DoverS. Hartnett ofCharles F. Hartnett and
Anthony orally) for the defendant.S. Hartnett

probate appeal arising ex-Douglas, from a bill ofJ. This is a
Mullavey,ceptions approved by J.

27, TheChesley, 1967.testator, died on OctoberJewettThe T.
objections30, 1972,hearings onjudge probate on Octoberheldof
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legateesresiduary ofby to certain accountsfiled of the fourthree
1976,years 18, theon Marchthe four laterexecutors. Almost

judge probateof his decree.entered
appeal superiorplaintiff residuary legatees thefiled an toThe

registry alongApril 15, 1976, probate with bondcourt in the aon
fromplaintiffs letterwithout for the received asureties. Counsel

registry April 28, notifying tothe counsel that a cash bond wason
be filed.

judge probateThe appeal approvedof allowed the and a cash
May 20,1976.bond on

appeal May July 6,The was entered on 20 returnable on 1976.
superiorThe Maydefendants tofiled a motion dismiss on 24 in the

alleging jurisdictioncourt a lack of in thethat court to hear
appeal. hearingThe motion was denied after a evi-at which no

agreed ques-dence was introduced but at which defendants tonot
place filing appealtion the ordate of of the or bond.

The first issue in this case is superiorwhether the court had
any jurisdiction probateover appeal.the RSA ch. 567 was re-
pealed in superseded1975 byand was RSA ch. 567-A. The re-
pealed statute, 567:1, (1974), personRSA 2 had allowed a who

aggrieved by probatewas appeala superiordecree to to the court
thirty dayswithin from the time of the decision. 1RSA 567-A:

(Supp. 1975) provides aggrievednow person maythat appealthe
supremeto questionsthe court on provisionof Alaw. transition

“any proceedingstates begunthat had or priorunder RSA 567 to
January 1, governed by1976 shall continue to be RSA 567.” Laws
1975, 395:13. provisions.Plaintiffs seek relief under its

judge probateThe 18,decree of the of was dated March
1976, appeal Aprilbut no was filed until accordinglyand the
superior jurisdictioncourt was without appeal,to decide the since

begun Januaryit was not 1,1976.”“had or before
appeal may rightthe prosecutedWhile not pursuantof be to the

provisions (Supp.transition or 1975)under RSA 567-A: 1 as a
timely appeal supreme court, petitionto the may qualifythe as a
petition appealfor a late (Supp. 1975).under RSA 567-A: 5 That
provision states:

Any person aggrieved by probate judge,a decision of a
prevented appealingwho was from therefrom within

thirty days through mistake, misfortune,accident or and
from neglect, may petitionnot own probatehis the court
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any year thereafter,at time within one to be allowed an
settingappeal, interest, appeal-his forforth his reasons

ing delay. .and the causes of his . .

language repealed exceptThe forof statute identical thethe was
superior place probateof in of a two-substitution court court and

year one-year Though no deci-limitation instead of a limitation.
1975)interpreting (Supp.newsions the statute RSA 567-A: 5

byexist, language interpreted thein had beenthe RSA 567:7
court in a number of decisions.

ignorantdeciding ofThis in a in counselcourt case which was
chapter probate appeals in Mercerto the on statedan amendment

745,Bank, 199, 201,108 N.H. A.2d 746v. Merchants National 230
(1967):

byIt mistake law counselclear that unless the ofis
neglect, is no basis for at-thereconstituted unreasonable

appealfinding tothat failuretack on the Trial Court’s
“accident, A mis-due mistake or misfortune.” ...was to

delaylong good infortake of law has been held a excuse
filing appeal.the

plaintiffs herein, apparently of the amend­The unaware
superiorsuperior court,ment, appealed timelyto in fashion. Thea

timely,accepted appeal. appeal itthe The but wascourt 1976 was
wrongin to of the effectivefiled the court due the intervention

date, January chapter1, 1976, This constituted a “mis­of 567-A.
(Supp. 1975).take, or under RSA 567-A: 5accident misfortune”

Couture, 272, (1953); Broder­Beaudoin v. 98 N.H. 98 A.2d 148 cf.
BradySmith, 33, (1942).774 But v.ick v. 92 N.H. 23 A.2d see

Duran, 275, (1977).A.2d117 N.H. 372 283

byquestion adequacy theThe the of the bond is mootedof
by probate judge, matterapproval the acash bondlater of the

1975).(Supp. Wadleigh3within his discretion under RSA 567-A:
Eaton, (1880).v. 59 N.H. 574

provision stateappeal requires that the individualThe alsolate
plaintiffsappealing. listed fourfor Theinterest his reasonshis and

this case.appeal the inand this satisfied statutereasons for the
provision section1975). However, in(Supp. a new5RSA 567-A:

neglect theof unreasonablerequires in to the absence6 addition
present“important questions This court on thepresence of law.”of

point thoughon thedetermination latterrecord cannot make such a



288

impliedapproval appeal arguablythe anof the could have been
finding bypresence questions probateof the of such the court.

requires superiorJustice that the case be remanded to courtthe
may permitso probatethat it it court the latterremand to the to

appealperfectcourt to determine whether the case a lateto as
pursuant 1975). (Supp.(Supp.to RSA 567-A:6 RSA 567-A:8
1975).

Remanded.
All concurred.

Merrimack
No. 7633

George F. Wunderlich

v.

ofTown Webster

31,March 1977

Gallagher, Gartrell, (Mr.Callahan & of Concord E.Donald Gar-
plaintiff.trell orally) thefor

Upton, Smith, (Mr. UptonSanders & of Concord F.Richard
orally) for the defendant.

Bois, 1973, plaintiff purchasedJ. In buildingsthe land inand
the town zoningof AtWebster. the time no was inordinance force.

premisesThe apartments.consisted of a storefront unit and two


