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adjustment(2) years... if . . .”done within . The board oftwo
properly appliedprovision only oc-held that tothis obsolescence
curring provisionafter ofenactment of the ordinance. Thus the is

help plaintiff.no to
“ general zoningpolicy care­note that it ‘the of toWe is

”fully enlargement nonconforminglimit the uses.’extension and of
Keene, 356, 359, 60, (1962). TheArsenault v. N.H. 187 A.2d 62104

problem nonconforming particularlyof uses is a fordifficult one
attempting systematic zoning. Lachapelleplanning throughtowns

prop­Goffstown, 485, 487, 624, (1967).v. If225 625107 N.H. A.2d
erty nonconforming onowners were to use status basedentitled

municipalities presentedplans hopes,their anand be withwould
principle re­even more rule of law of fairnessdifficult task. No or

quires important is enactedsuch a burden. It is when an ordinance
present bethat use determinable.

adjustment anyinvolve errorThe of the of notboard diddecision
“unjustto beof and the trial did not find the decisionlaw court

and unreasonable.”
“special exception”finally suggests is to ahe entitledPlaintiff

presented to the board.issue was notunder the ordinance. This
mightany request heplaintiffinformed that futureThe board

considera-special exception would the board’sfor receivemake a
tion.

Exceptions overruled.

All concurred.
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McGuirk,Christopher Portsmouth, by orally,J. of brief forand
plaintiffs.the

Boynton, Waldron, Aeschliman, (Mr.Dill of Nich-& Portsmouth
orally)olas R. Aeschliman for the defendants.

Bois, plaintiffsJ. The defendants hired the to drill well ona
property. foot,charged bytheir were to be for andServices the

produceddrilling plaintiffsafter more than feet of the had500
only “dry plaintiffsprojecta hole.” The was abandoned and then
presented representing full$3,005,billdefendants with a for

anycharges drilling, plaintiff havingfor 450 waivedfeet of the
pay wasclaim for the balance. Defendants refused to and suit

brought.
drillingPlaintiffs the entire 450 feet of had been author-claimed

theypaidized and must be for. The defendants maintained that
only depthdrillingauthorized to a of 175 feet. The evidencehad

J.)conflicting, (Goode,on authorization was but the Trial Court
agreed pay plaintiffs any drill-found that “defendants never to for

ing depth feet.”below a of 175
they drilling depthauthorized to aThe defendants conceded had

to re-feet, theof the court ruled defendants were entitled175 but
payment plaintiffs. rul-the contract and that no was due Thescind
finding plaintiffs per-ing that notbased on the court’s hadwas

manner, expressedit as follows:formed in a workmanlike which

Testimony from the defendants indicates that on the
drillingmorning day plaintiff re-theof the second of

ported gallons pipeinthat “. . . There was 15 of water the
evidently gone throughtheyand that had a water vein ..
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particular point time,The Court this offinds that at
plaintiff well, depthproducedthe had a not at the 175-foot

feet,originally estimated, depth andbut at a of some 55
However,obligations agreement.thus met his under the

testimony from theuncontroverted defendants indicates
plaintiff’s pres-contemporaneously assertingthat with the

plaintiffpipe,”ence of “water in the alsothe informed
defendants this of insufficientthe that amount water was

deeper.going drillingand that he was to continue There is
activityanyin to show furtherno evidence the record that

by plaintiff, dryin tothe which resulted a hole drilled an
anyalleged feet, subject ofdepth was theof 550 matter

agreement parties.between the
law,finds that as matter ofThe Court therefore a not

byany plaintiff, followingonly and activities thewere all
point gallons. . 15 inthere was “. of water thethat where

plaintiff’ssolely peril expense,pipe .”, the and. . done at
performanceplaintiff’s subsequent unworkmanlikebut

agreement grounds fora the andconstituted breach of
plaintiff, havingThe drilled aof the contract.rescission

depth ofwithin the terms theirsome 55 feet inwell of
defendants, unilaterally,agreement thenwith the andoral
agreement, unworkman-made anthe terms of thatoutside

drillingpursue whichto activitieslike decision additional
leaving aof that wellin a virtual destructionresulted

depth,dry in court finds for theof some feet thishole 500
accordingly.judgmentand is entereddefendants

questions of law raisedexception allnoted andwasPlaintiffs’
transferred.

difficulty finding by plaintiffs per-The with the thatthe court
findingin notformed an “unworkmanlike” manner that this isis

anysupported by by plaintiffs,As the theevidence. contended
meaning, any,indicatingrecord is devoid of evidence ifwhat

gallonsplaintiffs’be “15 ofshould attributed to observation that
plain-pipe.” controvertingwater in the There is no evidence[were]

that struck totiffs’ assessment the vein was insufficient bother
allege theynorwith. Defendants did not did offer evidence to the

plaintiffs negligentlycarelessly ineffect that had acted or disre-
garding the struck vein.
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by notsupported willfindings evidencethathave heldWe
Co., 117Hampshire Ins.appeal. v. NewVittumbe disturbed on

Enterprises, Inc. v. Helm(1977); Spectrum1, A.2d 184N.H. 369
“un­finding(1974). here ofTheCorp., 773, A.2d 144114 329N.H.

any con­bysupported evidenceperformance” is notworkmanlike
erroneous.record, to bemust be heldin the andtained

the defendantsconclusively thatestablishesevidenceThe
guaran­gaveplaintiffs nodrilling, and thatfeet ofauthorized 175

finding there wasthatcourt’sbe found. Thewouldtee that water
amply supported.drilling beyond feet is175forno authorization

for 175to remunerationplaintiffs are entitledtheconclude thatWe
totalprice per foot for aofdrilling contractat the $6.50feet of

$1,137.50.of

part.inexception sustainedPlaintiffs’

sit;Grimes, J., the others concurred.did not
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