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Souter, attorney general,H. and Richard B. McNamaraDavid
(Mr. orally), for the state.McNamara

Concord, Anderson,of and James R. of Pitts-Leonard J. Merski
(Mr. orally) for the defendant.field Anderson

appeal peti-Douglas, ofJ. This is an from the denial below a
involuntary psychi-discharge fromtion to release and defendant

Hampshire Hospital. as-atric in the Defendanttreatment New
longer dangerous After a hear-serts he no to himself or others.is

ing petition by J., ex-Mullavey,the was denied and defendant’s
ceptions theThe to be determined arewere transferred. issues

proceedings pursuantproof in toburden of standards release held
by criminally in-petition found to bea a defendant who has been

maythe extent to arrest record be consideredsane and which an
large”“dangerous proceedings.judge be atby in toa trial

byguilty in-plea of not reason of1973, aIn entereddefendant
Defendant, gun,charge aggravated with asanity of assault.to a

Following psychiatric testimony, theman.a blackhad assaulted
accepted he committed to the Newplea and waswasdefendant’s

1975).(Supp.pursuant to 651:9Hampshire Hospital for RSAlife
by inextraditionescaped. returned1975, He wasIn defendant

unapproved resid-having spent part absence1976, of hisApril of
release,petition for as-he filed aing months laterin TwoColorado.

presentedlongerserting in need of confinement andnothat he was
community.danger thehimself orno to

1976, theDr. Ruick Rolland ofhearing in ofheld JuneAt a
Hesse an “acutedefendant had once hadunit testified thatforensic

hearingduring hewhich time he believed waspsychotic break”
fightinspirits.” He was thereafter involved a“blackvoices from

injuries hospitaliza-requiringreceivedmen andthree blackwith
spirits,”began black men with “blackto associatethention. He

under the belief that themansubsequently a blackassaultedand
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“spirits” in his con-told him so. incident resultedto do The latter
in wasfinement 1973. Dr. Rolland testified that defendantalso

pheno-diagnosed having paranoid schizophrenia,as is onchronic
blacks,”medication, of dan-thiazine still “not fond and is notis

gerous long Defendant, notas remains medicated. whileas he
cured, through drugs.is “treatable”

inDefendant then testified that while he was involvedColorado
man,in with a result hea “minor incident” black as of whicha

up testimonypicked by police.was the Denver The which is ob-
jected Captainwasto offered when the state called PoliceDover

copyRowe to introduce a the arrestcertified of defendant’s Denver
aggravatedfor assault.

The first issue deals with the allocation of the burden of
proof hospitalpsychiatricwhen a seeks fromdefendant release a

criminally broughtproceedingfor inthe insane a than oneother
by (Supp. 1975).the under Instate RSA 651:11-a a RSA 651:11-a
(Supp. proceeding1975) moving partyis isthe state the and

assigned hearingsproof,therefore burden of interimthe but at
pursuant petition prior two-yearheld to a re­defendant’s to the

proceeding 11-a, partynewal of section the is thedefendant assert­
ing 1975);(Supp.the affirmative of the issue. RSASee 135:28

(Supp. 1975). corpusRSA 135-B:41 As in the case aof habeas
petitioner, (being movingthe partydefendant herein)the must

proof.bear the Vitek, 200,burden of See Heath v. 115 337N.H.
(1975); Piasecny,A.2d 216,345 v.State 108 N.H. 231 620A.2d

(1967); Kearns, (Me.v. 1971);Chase 278 132 DevelopmentsA.2d
in Mentally III,the Law-Civil Commitment the 87 Harv. L. Rev.of
1190, (1974). Accordingly, impedi­1382 find nowe constitutional

placing uponment to prove pre­the burden the bydefendant to a
ponderance longerof presents dangerthe that noevidence he a to
society.

Defendant further asserts that on this record he be re-should
out-patientanleased on basis with medication rather con-than

tinue to be confined. He asserts that because Dr. and aRolland
psychiatric longersocial worker both stated that defendant was no
dangerous he must be released. The evidence showed that defend-

suffering schizophreniaant is from chronic and that ismedication
necessary dangerousto propensities,control especiallyhis towards
blacks.

study upon by SupremeOne relied the Connecticut inCourt
Warren, 207,Conn. 91,State v. 169 (1975),363 A.2d 94 showed
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patientsfifty percent of to Adminis-the readmitted Veteransthat
of“the failurepsychiatric hospitals were back because oftration

taking Apatients medication. ...”to continueto realize the need
willin lack assurance medicinevalid concern such cases is the of

bethere canbe In to the consideration thatmaintained. addition
hisguaranteeno would to take medica-that the defendant continue

factreleased, judge considered theif the could also havetion trial
basingpatient, ofwith mostDr. Rolland had little contact histhat

“Diagnosesreportshis on the the socialconclusions of worker. based
suspect”on general“nominimal observation are and there issuch

principle prosecution expertthe must defendant’sthat counter
testimonyexpertwith of its own.” United Statesmedical evidence

Also,(1st 1975). “[EjvidenceDube, 250, 251,v. F.2d 252 Cir.520
expertbearing insanityupon been to evidence.has never restricted

traditionallylay opinionslayConduct, even haveobservations and
seq.given Wigmore, 227weight. 2 Evidence etbeen much J. §§

concurring).(Campbell, J.,(3d Dube,1940).” at 255ed. 520 F.2d

notThe decision to release a committed defendant does
solely opinion. Rather,expert’s as with civil com­rest on a medical

(Supp. 1975), clear it isunder ch. 135-B “it is thatmitments RSA
expertsjudgethe . . and not the medical who determines whether.

libertypatient’sthe curtailed” in the face of uncon­is to be even
421,expert testimony. Clifford, 420,v. 114 N.H.tradicted Dolcino

577, (1974); (Supp. 1975).321 RSA “AbsoluteA.2d 578 135-B:37
required possiblecertainty” predicting behavior orin future is not

Piasceny, 218,216, A.2din 108 N.H. 231such situations. State v.
dangerousness(1967). accuracy”620, in621 Even “reasonable

by professor psychiatry.predictions onehas been ruled out of Dia­
Psychiatric Dangerousness,mond, Prediction 123The Pa. L.U.of

Ennis,439, (1974), in440 and see accord studies cited inRev.
Illness, 101,Liberties and Mental 7 Crim. L. Bull. 111-12Civil

give(1971). judge unquestioningThe trial “need not tocredence
judge psychiatristany It notwitness.” is the and the to whom the

legislature has the decision ofentrusted when to release crimi­the
Cook,nally 25, 28, 32, 194,v. 66insane. 2d 224State Wis. N.W.2d

196, (1974). powers198 While lesser included release or terms
by judge,trialbeen utilized the we find no ofcould have abuse

Ecker,the us.on facts before v.discretion States F.2dUnited 479
1973).(D.C. Cir.1206
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arrestargument Denveris that thefinalDefendant’s
notaggravated shouldcharging assaultrecord the defendant with

judge madetrialadmitted, despite fact that thebeen thehave
aandan arrestunderstanding betweenhis of the differenceclear

testi­only haddefendantrecord was offered afterconviction. The
involved,jury wasvaguely in NoDenver.about an “incident”fied

Cameron, F.2d364proceeding one. v.nor was the a criminal Lake
657, 661 (D.C. 1966).Cir.

Sny-v.in Statesas that dealt with UnitedThe issue is the same
information(D.C. 1976), certainwhereinder, Cir.529 F.2d 871

petition-objectionreports of apolice over thefrom was admitted
court founding patient seeking forensic unit. Therelease from a

be-otherwisethat was“fleshed out evidence”that the information
evidence,that theSnyder, court heldit. 529 F.2d at 877. Thatfore

Judge Robb stated:was admissible.
jury,hearing judge a cir-before the without aThe was

proofnormally rules ofthe strictcumstance that relaxes
judge strain-evidence withoutand allows the to evaluate

throughing Id. at 877.it a fine technical sieve.
rejected onlySnyder court could considerthe contention that a

dangerousness,assessing butpatient’s in hisa criminal convictions
recognized any conduct should be consid-that evidence of relevant
ered:

fulfilling responsibility guard againstIn to the dis-his
dangerouscharge mentally patient mightill who beof a

judge would have been remissto others the had[trial]
reporteyeshe to the detective’s of the investi-closed his

gation. Id. at 877.
personNo rational could maintain that arrest fordefendant’s

not, givenaggravated admissions, pertinentassault was his to the
show,inquiry could,noat hand. It tended to as other evidence that

compelled by people,towas still his disease assault blackdefendant
dangerous large.accordingly, to bewas still atand

Exceptions overruled.

All concurred.


