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anyhigh capacity his conditionthat effecthad a intellectual and
functioningprevent from as well ashimhad on him would not

effectivelymany lawyers. transcripttrial reveals that counselThe
byrepresented all of which observed thehis client at the trial was

judge. compel findingin thattrial The record this case does not a
competencerangecounsel did not come the of de-trial “within

attorneys Richardson,of in cases.” v.manded criminal McMann
759, (1970); Fleury, 294, 299,111 282397 U.S. 771 State v. N.H.

873, (1971); Vitek, 200,A.2d 115877 Heath v. N.H. 337 A.2d 345
(1975).

Exceptions overruled.
All concurred.
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McLane, Graf, Greene, Raulerson & Middleton and R. David De-
(Mr.Puy, DePuy orally) plaintiff.of Manchester for the

Bergevin, Manchester, by orally,O. ofGerard brief theand for
defendant.

Boucher,Per curiam. Germaine executrixas of the estate of
mother, Eugenie Courchesne, proceedsher seeks to recover the
joint savingsof a account inmaintained the name of her mother

daughterand the defendant Pauline Johnson. The action is
plaintiff’sbased on the claim that the estate to theis entitled

proceeds by byvirtue of a waiver of inthe defendant her interest
joint by jurythe (Mullavey, J., presiding).Trial Ataccount. was

seasonably objectedthe close of the theevidence defendant and
exception granttook to the court’s failure to the defendant’s mo-

plaintifftion for a Afterdirected verdict. verdict for the the de-
exceptedfendant to the court’s denial of the motion to set theaside

questionsAllverdict. of law raised were reserved and transferred
by the court.

The bydecedent daughters, includingwas survived six the
plaintiff Her principallyand defendant herein. estate consisted of

daughterher home which to thewas devised defendant and another
Boisvert,Simone both of whom lived inhad the house with their
priormother to her death. No $12,417.18mention of the in the

joint account was inmade the will.
following period illness, duringMrs. Courchesne died a of which

time the defendant had herserved as mother’s conservatrix.
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hadill andhad fallendeath, herselfShortly the defendantbefore
surgery.majorundergone hospitalization and

following thedaytheoccurredin this casecrucial eventsThe
reading theofgatheredparties for afuneral, themother’s when

had beenattorney. the willAfterof defendant’sin the officeswill
rela-attorney engaged in discussionaread, herandthe defendant
lightevidence, in theviewedjoint account. Theto the banktive

during this discussionplaintiff, thatthe showstomost favorable
keep the bank-todid not wantindicated that shethe defendant

pay ofthe debtsproceeds be used toshouldshe felt thebook as
legacies theprovide equal totoso asestate and then be dividedthe
attorneyby thatclearly herinformedwaschildren. Defendant

posi-desired, reiterated hermoney if but shehers she sothe was
attorney.to herand the bankbooktion entrusted

day aDuring evening defendant receivedhours of the samethe
plaintiff proposing the defendantthattelephone from thecall

relinquishment surrendercouple of the bank account with aher
defendant,suggestion therights in This irritatedthe house.of her

sheshe decided thatwith her husbandand after a discussion
followingjointkeep proceeds Theof the account.to thewanted

repossessedattorney’s themorning officeto her andshe returned
bankbook.

awarding pro-jury thewhether the verdictmust determineWe
the be allowed to stand.ceeds of the account to estate should

provides:384:28ESA
any anyinaccount shall be maintained bankWhenever

personsdoing in this in the names of twobusiness state
payable persons, payableof such to theto either and

uponthem,of the the deathsurvivor said account shall
persons propertythe ofof of said become and beeither

paid in its terms to the survivoraccordance with ....
property rights inThe statute “establishes the survivor authoriz-

ing payment showingof the balance to himthe without a of a do-
part furnishing funds,partyintent on the of the the de-native or

livery pass Estate,book orof the access thereto.” In re Wszolek
314, 444,310, (1972); Kepner,A.2d112 N.H. 295 446 see Five

Muddle,the Bank 26More Years Joint Account U. Chi. L. Eev.of
(1959).376, 388-89

Notwithstanding givesthe aid which the statute thus to the
rights ofproperty survivor, operatethe “does notit ... to make
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surviving againstthe tenant the owner the account his consentof
surviving statutory right. . . . The nottenant’s to the account is

compelled accept.” Bradley State,one which he is to v. 100 N.H.
232, 236-37, 148, (1956). surviving123 A.2d 151 The tenant is in

position analogousa legatee,to that of a devisee or and has the
right prevent passage by 236,to the of title renunciation. Id. at

151; Perry Hale,123 363, (1862).A.2d at see 44v. N.H. 365

jury properly by that,The was ininstructed the court
plaintiff recover,order for the to the defendant must have made

express, unequivocalan rightsclear and renunciation thisof her to
joint correctly chargedbank account. The court that the renuncia­
tion knowledge effects, legalmust be made fullwith the of the and
practical, made,of the act or the statement and that it must be
intelligently done, fully surroundingaware of theall circumstances.
Annot., Beneficiary’s AcceptanceorWhat Constitutes Establishes

Bequest, 8, (1964);or Renunciation orDevise 93 A.L.R.2d 54of
Perry Hale, 44see v. N.H. at 365. We conclude that the evidence

support finding by jurywas sufficient to the the that an effective
renunciation inwas made the instant case.

Exceptions overruled.

Grimes, JJ., dissented.Bois.and

Bois, J., Grimes, J., joins, dissenting:with whom
effectivelyI holdwould that the defendant withdrew her renun-

ciation and that her motion for a directed verdict should beenhavé
granted.

majority opinionThe declines to consider the issue of withdrawal
ground effectivelyon itthe was not raised below. The record indi-

cates however that in her motion for a directed verdict the defend-
argued “effectively jointant she never released control of the bank

account,” plaintiff requested (whichand the an instruction was
denied) irrevocability my opinionon the of a renunciation. In the

fully fairlywas and uponissue and raised should have been acted
by any clearlyInthe trial court. event it is before us now.

undisputedIt is that the defendant was in a strained emotional
physical state; only shortlyand her mother before,had died and

she, herself, recently hospital.was released from the Her renun-
informally attorney,ciation delivered to her attemptedwas her

expeditiously made,withdrawal and there was no evidence or in-
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by parties. Fairness re-dication of detrimental reliance adverse
permitted circumstances.quires be under thesethat withdrawal

92, (1960),Gaillardetz, 112 re-v. 103 N.H. 166 A.2dParenteau
contrary.authority Inby plaintiff, to thaton the is not thelied

surviving pass-her in thethe tenant never renounced interestcase
book, presented.so the issue of withdrawal was not

withdrawal ofIn a line of New York cases it has been held that
testamentary bequests permittedof bethe renunciation should

adversary changedparties position thewhere the have not their on
adversely legalretraction and the orwithdrawal does not affect the

rights any beneficiary.equitable Angel’s Will,of In re 33 Misc. 2d
122, (Surr. Will,1962);225 N.Y.S.2d 419 Ct. In re 164Johnston’s

469, (Surr. 1937); Page,298 ofMisc. N.Y.S. 957 Ct. see 6 Law
(W. 1962).49.11 Bowe D. Parker rev. This seemWills & would§

flexibility into be the better rule in that there should be sufficient
“the law to allow for the fact that enunciations often madeare[r]

consequences likelyduewithout consideration of the and to beare
by surroundinginfluenced emotional circumstances the testator’s

Moreover, hardlydeath. strict enforcement... is calculated to exe-
purpose testator, normallycute the of the who theintends that

testamentary beneficiary property.”shall receive his 47 Yale L.J.
487, 489 (1938).

today undulyThe result reached is an harsh one to a defendant
prevailIwho believe is entitled to as a matter of law.
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