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Muskegon Heights Wilson, 267, 768,263,v. 363 Mich. 109 N.W.2d
(1961).771

placesThe defendant considerable reliance on the evidence
that, registered voters, eightin this town of about 800 about other
property premises storageowners used their for the of commercial
vehicles. This evidence was of limited value on the issue of local
custom, proportionsince there was no indication of the of business

engaged practice.men in the It failed to establish that usethe
complained commonly, habitually, by longof practicehas and been

reasonably primaryestablished as associated with the residential
beinguse in the “Iftown. the ordinance is not enforced in certain

meaninginstances this cannot alter the of the ordinance.” Han­
Concord, 413,111 414, 791, (1971).cock v. N.H. 285 A.2d 792 We

are of the “bootstrap”view that above evidence notthe could to
accessorythe status of an use a use which has no reasonable re­

permittedlationship Maxant,to a use. See Harvard v. 360 Mass.
432, 440, 347, (1971);N.E.2d Zoning275 352 v. Bd.Lawrence of
Appeals, 509, 513, 552, (1969).158 264Conn. A.2d 554-55

There is no contention that the barn itself is offensive.
objection goes storagePlaintiffs’ to the of commercial vehicles.

ruling superior zoningaffirm the of theWe court the townthat
prohibits propertyordinance the use orof the barn for such stor­

age. Somersworth, 115, 700,111,See Dumais v. 101 N.H. 134 A.2d
(1957).702-03

Exceptions overruled.

Douglas, J., sit;did not the others concurred.
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Ingram,Dorr (Mr.Hale & and A. StephenWilliam of Lancaster
Oleskey orally), plaintiffs.H. for the

Hinkley Donovan,& (Mr.of Lancaster Arthur DavisH. K.
orally), for the defendant.

Bois, plaintiffs, operators,J. The en-husband and wife farm
tered a con-into landfill removal with roadcontract the defendant

company. agree-,struction ofthe terms the writtenUnder several
ments, plaintiffs to remove earthfillthe allowed defendantthe

charge.specifiedfarmlandfrom their at unita certain site on a
agreements obligationimposed upon companyThe re-the the to

“pit” (excavation upon completionarea) opera-store the of its
alia,obligated,tions. The inter leave the areadefendant was to

“reasonably slopes steeper 6:1”; replacelevel no towith all back
originaltopsoil; spread topsoilall to disturbed areas “with theall

strippings, capable supportingor or material ofwith some other
vegetation”; pit area; upto clean allto fertilize and seed the and

specifications.”by operation theareas disturbed the to owners’
plaintiffs fully paid dis-the fill butThe were for removed were

broughtrestoration of the land. wassatisfied with defendant’s Suit
allegingdamages defendant was in breach of its resto-to recover

J.) theobligations. (Douglas,The Trial Court found forration
plaintiffs $17,520. exceptions ver-in the sum of Defendant’s to the
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rulings by reserved andthe court have beendiet and various
transferred.

toundisputed had failedthat the defendantThe evidence was
slopes steeper was also sub-the back “no than 6:1.” Thererender

pitoriginal topsoil from themuch thestantial evidence that of
top-operation,during thatbeen the removal andarea had “lost”

opera-depth thefrom inches beforesoil had deteriorated twelve
Finally, thatwas evidenceto four inches or less after. theretion

crop priorhay theof substantial tothe area had been the source a
meagerremoval, support only ofstandbut later able to awas

Emerys damaged ingrass. The trial found that the had ^sencourt
followingthe amounts:

yards bring2,000$3,000 of cubic of fill needed to1. for the cost
grade;slopes specifiedto thethe back

6,000 yards topsoil required$10,500 cubic tofor the cost of of2.
topsoil original depth;restore the to its

hay crops$3,000 foras the fair and reasonable value of lost3.
years 1975;the 1972 to and

harrowing,plowing,$1,0204. as the fair and reasonable cost of
disking, fertilizing, seeding feathering the disturbed areaand
(as specified by owners) fertilitythe in order the of thethat
topsoil would restored.be

principal appealcontention theDefendant’s on is that
considering parol plain­erred in certain tocourt evidence relative

understanding betiffs’ that their land would be so as torestored
hayfield. agreementsas a The written made no mention ofusable

hayfield,use of the as a and defendant contends that oralland the
“parolstatements should have been excluded under evidencethe

provides:This common law rulerule.”
partiestwo have made a contract ex-When and have

pressed writing theyit in a to which both assented as
integrationcomplete contract,the and accurate of that

evidence, parol otherwise,whether or of antecedent un-
derstandings negotiationsand will not be foradmitted

varyingpurpose contradicting writing.the of or the 3
Corbin, 573, (1960).A. Contracts at 357§

We find no merit to defendant’s contention. The written
agreements provided replace topsoilthat the defendant would all

prepareand specifications.otherwise the to the owners’soil If
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undertakings performed,these had been the would beenland have
hayfield. parol questionusable as a Thus the evidence in did not

vary expressedor writing.contradict duties incontractual as the

may complainThe defendant not thethat trier of fact
hayfield awarding damages,considered the Inevidence. it in­was

grant compensationcumbent injurieson the court to for those the
probablehaddefendant reason to foresee as a result of its breach

“when injurythe contract was ‘Ifmade. the that theis one follows
events,breach in the usual course of there is sufficient reason for

otherwise,it; specificallythe todefendant foresee it must be shown
that the defendant had reason to know the facts and to foresee the
injury’.” Bros., 133, 135, 634,v. 93Johnson Waisman N.H. 36 A.2d

(1944); Restatement, (1932).636 Contracts 330 The court could§
properly hayfield determiningconsider the evidence in whether

crops probablethe claimed lost a thewere result of defendant’s
damage provisionbreach. There was no limitation in the written

agreements, present any paroland the evidence cannot be said to
problem.evidence

complains usingThe defendant that erred inalso the court
ordinary damages.compensatorythe contract measure of Under
measure, put injured partythis an effort “to inis made the as

good position, money damages put him,soa far as can as he would
occupied fully performed.”have Sons,had the defendant Dunn &

Paragon Eng. Inc., 215, 218,Inc. v. Homes New 110 N.H. 265of
5, (1970); 154,State, 136,A.2d 8 Salvucci & Inc. v. 110 N.H.Sons

899, (1970); Supply268 911 Co.,A.2d LumberCoos Co. v. Builders
404, 406, 188 330, (1963).104 331N.H. A.2d

case, PapersThe defendant relies on torta Moulton v. Groveton
Co., 505, (1974), involving damages114 906N.H. 323 A.2d to

floodingproperty by resultingreal occasioned from the breach of a
dam. In Moulton we stated:

plaintiffs allege properties uniqueThese that their have
they sell,them do notvalue to and that seek to but rather

them. If itrestore can be found on the evidence that
properties priorwillthese can and be restored to their

disproportionateconditions without costs in-to actualthe
jury, cost of ofthe such restoration is the measure dam-
ages. impracticable,If restoration is the difference be-

propertiesthe value of before and aftertween the the
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513,damages. 323injury 114 N.H. atis the measure of
A.2d at 911.

theargues “there is no thatThe defendant here that evidence
alleged priorplaintiffs premises conditionto theirwill restore the

damages in-compensatorydamages,” areif thatawarded and thus
appropriate.

isitinitially tort case andthat Moulton is aWe note
generalthereadily distinguishable: of tort . . .thus “In a case
personmoneycompensation give to thepurpose a sum ofof is to

posi­wronged nearly possible, him to thewhich, will restoreas as
wrong committed. In theif had not beention he would be in the

thegoal compensation is notcontract, ofcase of a breach of the
awardingposition, tort,in but themere restoration to a former as

bargain—equivalent performance of theofof a sum which is the
plaintiff position ifattempt place in he would be inthe thethe to

DamagesMcCormick, ofthe contract had been fulfilled.” C. Law
137, (1935).560-61at§

appli­Further, assuming that the Moulton standard were
here, proposed finding to thecourt denied the defendant’scable the

plaintiffs re­effect that there was “no evidence” that the would
plaintiffthe land. It is a fair from testi­store inference husband’s

mony contemplated,that restoration is we cannot thatsayand
findingrequestedthe clearlythe denial of erroneous.was

agree beWe that there are occasions when it would
economically place aggrieved party under the con­wasteful to the

place” occupiedin the havetract “same he would had the contract
fully ordinaryperformed, and on occasions the measurebeen such

damages may employed. example,contract inof not be For the
damagescontract,ofcontext a construction the usual measure of

may “physical completionbe withheld if reconstruction and in ac­
involvecordance with the contract unreasonable economic[would]

by propertyofwaste destruction or otherwise.” J. Cala­usable
Perillo, 230,and (1970);mari J. Contracts 363at see'§ Danforth

Freeman, 466, (1898).v. 69 N.H. 43 A. 621 It is said that the
underlying damages unjust“true rationale” this rule of is one of

enrichment since all likelihood if the owner to recover“[i]n were
[disproportionate] amount in suchthis circumstances he would

recovery.”pocket supra.J. Calamari J. However,the and Perillo
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showing disproportionalitythere is no of in Athis case. valuable
income-producing unproductive;asset has been rendered dam-the
ages awarded constitute bringinga reasonable means of that as-

plaintiffsset back “pocket”to life. If the recovery,choose to their
they foregonewill have land; theythe restoration of their notwill

unjustlyhave been enriched.
complainsThe defendant further damagethat the ex-award is

plaintiffsin mitigatecessive that damages.the failed to and avoid
Relying testimony by plaintiffon the husband that he witnessed
the defendant’s topsoil,deficient restoration of the the defendant
argues plaintiff spokenthat up time”;should “have at that addi-
tionally, argues plaintiffsdefendant stepsthat have takencould
to damageddo what had to be done for the land. The trial court

proposed findingsdenied issue, holdingdefendant’s on this that
expenditures required by plaintiffsthe' prohib-would beenhave

itive.

rulingsWe find no reason to disturb the of the trial
requirescourt. The by plaintifflaw reasonable efforts a to curtail

Murray R.,his loss. v. 367, 375,Boston & Maine R. N.H. 224107
66, (1966); Company,A.2d 72 93, 96,Novak v. 84 N.H. A.146

525, (1929). Recovery permitted damages526 will not be of which
by risk,could have “avoided effortbeen reasonable without undue

expense, Restatement,or 336(1)humiliation.” Contracts §
(1932). hayin cropThe evidence this case is clear that no would

possible topsoil.be without the restoration of Since this would
$10,500 expenditureinvolve a it was not error the courtfor to

expenditure dutyplaintiffs’conclude that the was not within the
mitigate. Co., 78,to App.Chambers v. Belmore LandSee 33 Cal.

(1917). obviously distinguishable164 P. 404 This case is from the
required expenditure only.situation where the is one for seed De­

Karr, 248,fendant’s reliance on v. 142Wavra Minn. 172 N.W. 118
misplaced.(1919), is thus

agree plaintiff “speak up.”can thatNor we failed to The
followingevidence shows the eventsthat occurred as defendant

completed inits restoration efforts the fall of 1971. Defendant’s
superintendent plaintiff “squawk” springhetold that should in the

up “green good.”if the disturbed area failed to come and An
defendant, presented by plaintiffofficer of whenthe the with a

partial listing of contractual work thatadditional needed to be
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anygotdone, told him that us in court before we“he would see
money.” evidence, reasonably thatmore On one could concludethis

performancefullydefendant was of in itsthe aware deficiencies
simply remedy the find-but chose not to them. will not disturbWe

ing Brown, 188, 463of the trier of Fuller 67 N.H. 34 A.fact. v.Cf.
(1892).

prejudicially inDefendant contends the court erred ob­
serving dug by parties premisesholes both on of the aftera view

testimony. evidence,ofthe conclusion the trial note that thisWe
merelytopsoil,which showed shallow levels of confirmed trial

testimony Moreover, defendant,to the same effect. if it felt it had
any meaningful evidence, forrebuttal to this could have moved the
reopening testimony.of the We find no error Flint v.here. See
Company, 483, (1906).73 N.H. 62 A. 788

rejectWe further contentionsdefendant’s that the evidence was
support finding performanceinsufficient to the court’s of deficient

damages.and its award of

Exceptions overruled.

Douglas, J., sit;did not the others concurred.
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