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orally, plain-theby forNashua, brief andBoyer, ofRichard E.
tiffs.

Decker), de-(David for theR.Hemeon, of LaconiaDecker &
fendant.

involving aquantumrecovery meruitinBoiS, forJ. Action
aagreedplaintiffs to constructdispute thewhereincontract

inhousemaingarage to defendant’s“breezeway” additionand
acresby of threethe defendantconveyance to themfor thereturn

plaintiffsThesap thereon.house situatedand a so-calledof land
The de-contract.performance of theto render substantialfailed

conveyed theplaintiffscancelled, and nevertheevictedfendant
quantum me-(Douglas, J.) relief indeniedCourtland. The Trial

plaintiffsthatspecific performance on conditionruit but awarded
obligations orremaining contractualfully perform theireither

exceptionsobligations. Defendant’sof thosethe cash valuetender
reverse.transferred. Webeen reserved andhave

1972, parties written contractAugust 12, entered into atheOn
partprovided in relevant as follows:which

building and com-Edmond DandeneauIn consideration of
garage to the houseroom attachedpleting a sun and

undersignedSandwich, N.H.,by theinme Northowned
parcel con-hereby agree of landto deed a certaindoes

taining sap house....a
hereby agree completeto to sat-Edmond Dandeneau does

garage.sun room andthe above mentionedisfaction
ap-agreed construction value wouldparties that theThe further

conveyed.of to beproximately equal $4,000 value the landthe
formed, beenthe defendant hadAt the time the contract was

renting inliving her housethe Dandeneaus werein Florida and
througharrangementHampshire. continued most ofThisNew

garage inon the sunroom andwork was done1973. Considerable
proj-early 1973,part thereafter theof 1972 and into butthe latter

incompletevirtually The court found the workect abandoned.was
following garagerespects: of beone-half the roof toin the

installed, siding beshingled, to exterior todoors and windows be
garage strengthened, stepswalls,applied the door to beon certain

garage constructed,breezeway beto the to insulation andfrom the
breezeway.completed in the Ac-installedinterior finish to be and
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cording byto the value of labor and materials as found the trial
court, job completed.about of the total had been73%

year plaintiffsprogressed,As the 1973 the infound themselves
increasing Hopingfinancial ofdifficulties. to relieve themselves

payments, theyrent making sapdirected their efforts to the house
they1973, theyIn Seymourlivable. December of notified Mrs. that

had from sapmoved the defendant’s house to the renovated
purposehouse and informed her thethat of the move to savewas

moneyrent which would later be used to finish their contract.
plaintiffsNo substantial additional work was done the con-and

saptinued to which, course,their todevote attention the house of
by original agreement, they hoped eventuallyofvirtue the to own.

improvements byoutlaysThese involved considerable cash the
plaintiffs plaintiffs that,and admitted unbeknownst to de-the
fendant, they timberhad cleared and sold thefrom defendant’s

improveproceeds sapandland used the to the house.
byPlaintiffs’ finances continued to deteriorate ownand their

grew $40,000.account their indebtedness to $30,000the sum of or
rejected plan proposed byThe defendant considered and a the

plaintiffs agreed-upon buildingunder which the land and would be
plaintiffs mortgagedeeded to a relative of the who would then

provide plaintiffstosame withfunds which the finishcould the
breezeway garage.and

February plaintiffs’In of one of1975 creditors initiated a suit
attempted Seymourproperty.and to attach defendant’s Mrs.

Hampshire successfullyto New fromtraveled Florida and con-
in In proceed-tested the court. connectionattachment with these

ings, many outstandingdefendant learned that there were claims
against byplaintiffs. plaintiffs’the factConcerned the that conduct

putseemingly property in jeopardy,had her she decided sell herto
Hampshire and her plaintiffs.New house cancel contract with the

followingIn June of she sent the letter:1975
notify youThis ouris to that home in N. Sandwich is

for sale.

Since work been propertyno has done to the in over one
year project bythe been you,and has abandoned our

August herebyof iscontract 12th ’72 cancelled.
youexpect propertyWe to vacate the dayswithin 30 of

recieptthe of this notice.[sic]
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dis-In theirincident.plaintiffs withoutdid not vacateThe
sapthey the house.conduct, vandalizedpleasure over defendant’s

following damage was done:testimonyUndisputed that theshows
lightbulbshouse,things throughout bustedtheandTrash

lightgarbage. Thesockets, full ofwell wasin the and the
amp. box. Thethe entrancecut from 200wires had been

missing. drains werebathroomThecircuit breakers were
plugged.sink wasplugged. drain in theThe kitchenall

pipes.telephone was cut. . . The water. . wire. The
over the floor. Thecut, had run allthe waterwere and

up presumeI to re-the were takenand wallstairtreads
the hot water heater.move

breezewaypartial of thethat constructioncourt found theThe
sapimprovements had conferredto the housegarage theand and

RoundyHowever, relying on v.to thea net benefit defendant.
quantum meruitThatcher, (1870), court49 526 the deniedN.H.

Roundy, 529, courtIn reasoned:at thisrelief.
agreed nothing paidexpressly beif it that shallbeSo

fully performed, the lawis then willuntil the contract
against stipulation imply promisenot, express a tosuch

principle,Uponpay part. . . same it wouldfor .a the
pay particular way,seem, was in aif the contract tothat

land,stocks, specific articles,inin or otheras certain
imply promise, part per-inlaw not a case of athe would

pay money.formance, into

“Quantum restitutionary remedy formeruit is a intended
by contracting parties thususe who in material breach andare

” 760,Griffin,to N.H. 367unable sue ‘on contract.’ Berke v. 116
obligation thereby upon(1976). The “is thatA.2d 583 sued one

by justice, any expressionfor reasons of withoutis created the law
against expressionof sometimes even a clear of dis­assent and

Corbin, 19, (1963).1 46 The ofsent.” A. Contracts at “reasons§
recoveryjustice” supporting quantum inmeruit were enunciated

early Turner, (1834):481,6the case of Britton v. N.H. 492
party receivesthe value—takes and uses the[W]here

advantagematerials, labor,has from the he isor liable to
pay of hasthe reasonable worth what he received.

principle “unjustof enrichment”While the has thus
by early date,from aninvoked this court we are not inclinedbeen

depart holding Roundyin v.from our Thatcher. The readinessto
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remedy defaulting partythe toof law a in favor of mustcreate a
prejudice innocent,be so non-limited as not to the ofinterests the

defaulting party. As Professor hasWilliston observed:
permit quantum recoveryTo a meruit in such a case

promise moneythe not forreturn is forbut land[where
injuredcompel party moneyor paywould the tochattels]

bargained onlyfor for he payservices which had to in
medium, only giveanother and would not the defaulter

something he not have beenwould entitled to had he
performancecompleted might givebuthis even him more

promisedthan the of he forvalue what com-had.been
pleted performance.

Williston, 1970).12 1477,S. Law of (3dContracts at 259 ed.§
case,In implythe ofcircumstances the instant the law will not a

promise by pay money plain-defendant that she inthe the value of
tiffs’ Kittredge,services under the contract. v. 85 N.H.Southern
307, (1932); Roundy Thatcher,132 (1870).158 A. v. 49 N.H. 526

improvement sap pursuantThe of the house not madewas
August contract, Boundyto the 12 written and v. Thatcher thus

presents quantum recoveryno bar to meruit for the con­benefit
However, buildingferred. the circumstances under which this

improved permit impositionwas not quasi-contractualwill the of a
obligation Althoughon the defendant. the knowl­defendant had
edge improvements, onlyof plain­the she could assume that the

performtiffs would saptheir contract and that the house would
eventually improvements solelybe theirs. The were made on the

plaintiffs they mightinitiative of the in saporder that live in the
obligation payinghouse livingand avoid the of rent for in the

circumstances,defendant’s house. Under these it would be unfair
impose upon obligationto the for the tolaw herdefendant an to

pay improvements.for Sterlingthe Moore v. Warner Indus.Cf.
Corp., 520, 524,114 581, (1974).Inv. 323N.H. A.2d 584

voluntary acceptance“The rule that of benefits shows an
implied paypromise therefor, applies onlyto partywhere the for
whom arethe services is free to takerendered their or tobenefit
reject it. If the services of suchare nature that hashe no choice

accept them, acceptbut he voluntarily.”to cannot be tosaid them
Page, 1516, (1920).3 W. Law of at 2592Contracts in­§ In the

presentedstant the notcase defendant was choice,with such a free
since the benefits not plaintiffswould be unless and until thehers
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(an plaintiffs’ power).defaulted on their contract event within the
quasi-contractualunder no obli-We conclude that the defendant is

respectgation improvements sapto the to the house.with

remaining question inThe is court erredwhether the
awarding plaintiffs specific initiallyperformance.the noteWe

they request remedy thatthat did not this and never volunteered
they ready, willing performwere and able to their contractual obli­
gations. spontecircumstances,Under these the court’s sua award

equitable propriety. Enterprises,of relief is of doubtful Inc.See
Cardinale, 244, Pomeroy,(1954);v. 118331 Mass. N.E.2d 740 4 J.

Equity Jurisprudence (5th 1941). Further,1407 ed. the evidence§
undisputed plaintiffs havingis that the came to court after

wrongfully maliciouslyconverted and defendant’sVandalized
property. The trial court erred to the extent that it overlooked the
equitable equitymaxim that “he who comes into must come with

Pomeroy,clean 2 suprahands.” J. at 397.§

However, objection equitableour to relief in this iscase
founded on even more fundamental considerations. The record is

plaintiffsclear that in contract; theywere material breach of their
performance periodhad rendered no substantial for a in excess of

year,one theyand the court found that had “abandoned con­
rightsstruction.” The defendant therefore withinwas her in elect­

ing Perillo,to cancel the contract. See J. Calamari & J. Contracts
(1970). By specific157 performance,its decree of§ court ex­the

tinguished significant righta party.contractual of the innocent
authority supporting juris­We have found no equitysuch a use of

diction. in opposite: necessarilyhave factWe held the fol­“[I]t
specific performance jus­lows that there cannot be of a contract

tifiably Company, 454,terminated.” 455,Parks v. 94 A.2dN.H. 55
312,313 (1947).

plaintiffs legalWe conclude that entitledare to neither nor
equitable may However,relief. This result seem a harsh one. it is

plaintiffs’ makingof the own and arises from their decision to
moneydevote their time and to their own ends rather than their

obligations.contractual

Exceptions sustained.

Douglas, J., sit;did not the others concurred.


