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Kruse,attorney general,Souter, and- James L. assist-H.David
orally), for the state.attorney general Kruse{Mr.ant

orally, forManchester, by defend-brief andEmery, ofC.John
Belkner.ant

Czecuik, Cze-Kelley of Manchester {Mr.and JohnH.William
orally), Laaman.for defendantcuik

orally, defendantConcord, by forUpton, of brief andJ. Gilbert
Bunn.

DayGrimes, appeals the 1975arise out of ChristmasTheseJ.
“prison”).Hampshire (hereinafterState Prisonthe Newriot at

by jury riot as classconvicted of aall tried andDefendants were
1(a) IV.felony pursuant RSA 644:1to RSA 644:1 andB

theyclaiming didthatof issuesa multitudeDefendants raise
questions reserved andAll of law werereceive fair trial.not a

discussion,Keller, purposes of these issuesby Fortransferred C.J.
quashcategories: (1)following togrouped motions andin theare

admissibility with inmatesever; (2) of Belkner’s conversation
mistrial; argument instructions;(8) (4)West; formotions and

(5) new motions to dismiss.trial and
testimony givenfollowing facts could be found from atThe

staffingDay in 1975 was theOn Christmas there minimal attrial.
bygenerallyprison, known the inmates. inmates arriveda fact The

lunch,usual for at lunch con-earlier than smokedfive minutes
prison theytrary normal routine and into rules and sat locations
normallynot in. Dunn and Laaman sat the front ofdid sit near

dining leading block, contrarynear the door to the cell tothe hall
regular practice. diningThe inmates remained in thetheir area

returningupon finishing thantheir lunches rather to their cells.
Early surroundingin Dunn himthe meal told inmates to be sure

generallythe door to the cell block could not be Itlocked. was
byknown the inmates that when there was doortrouble the to the

dininggasand tear fired theblock locked was intocell was area.
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Bonin, charge, blockthe officer in did not have access to the cell
bydoorwayas was blocked several inmates.the

dining period, spoke BoninDunn toNear the end of the rose and
complainedpresent. inmatesand the 146 Dunn that theinmates

prisoners punitivein havewanted the status to come out and
upthat he theChristmas dinner. He further stated was fed with

prison dining roomrules and that the inmates would not leave the
speakuntil otherthe warden came down to with them. These and

messages relayed by Rice, guard.were to the warden Officer a
conferringspeeches onDunn made more toseveral the crowd

speechesrespondedoccasion with The inmates to theseLaaman.
roaring banging. taunting re-with loud and Several inmates made

messagesguards present.marks to the Officer Rice returned with
arrangedfrom the warden. The that he for thewarden stated had

prisoners punitive dinner, thein status to have Christmas that
cells,inmates were to return to their thatand the warden would

dining respondednot come to Dunn notroom. that this wasthe
good enough theyand wanted re-the warden down. The warden
layed message speak respesenta-a to the effect that he would with

diningpopulationtives of the but that he would not tocome the
suggested representativesThe Dunnarea. warden and Laaman as

theyas had been identified to him as the leaders. Laaman hollered
up probablyto Dunn that if he went to see the warden he would

comingnot be back. Dunn then turned to ifthe crowd and asked
they go up they respondedwanted him to to whichalone in the
negative shouting banging.with more and

point atmosphere veryAt this the was excited and Bonin feared
infor himself and staff the kitchen.the Various inmates had

guards physical requested permis-threatened with violence. Bonin
theyDunnsion from to leave with the kitchen Dunnstaff. said

go. inmates,could BoninAs and the staff filed out between lines of
theythe inmates hummed the death march. Before thereached

doorway, a loud crash was heard in the cell block inmatesand
surged large stagingthe Atoward door. construction had been
pulled guard prison injured.Adown. and the steward hitwere and

gas then intoTear was fired the area and the inmates were even-
tually property damageevacuated. Extensive was done to the cell
block kitchen fromand fires had beenthat started in the officers’
cabinets.
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QuashtoI. Motions and Sever
inerredtrial courtthefirst contends thatDefendant Belkner

against Belknerhim.denying quash the indictmenthis motion to
charges himin that italleges is insufficientthat the indictment

theproperlyhe not assessand couldmore than one offensewith
charges against him.

languageagainst preciselyBelkner theThe indictment tracks
underlyingsupplies factual1(a).of 644:1 In itRSA addition

allegedapprisedspecifically hisallegations was ofso that Belkner
apparently ofoutconfusion arisesconduct. Belkner’soffensive

relating 644:1644:1 IV. RSAlanguage in the to RSAindictment
mis-by 644:1 from aRSAthe status of riot as definedraisesIV

injury propertyfelony personal orB whento a classdemeanor
damage the conduct.results from

separatenot an from RSARSA 644:1 is offenseIV
aggravated offense.I, status of that samebut rather is an644:1

ap­specified defendant wassufficient facts so thatThe indictment
felony.B Theprised being for as a classhe indicted riotthat was

enabledefiniteness toBelkner with sufficientindictment informed
inerrprepare the court did nothim to a defense and therefore

O’Neill, 15,quash. N.H.denying to v. 105Belkner’s motion State
256, 286(1963); Hoyt, 114 N.H. A.2dv. 319191 A.2d 528 State

conjunctivecharged in the(1974). The fact defendant wasthat
disjunctivephrased in the does invalidatenotwhile the statute is

offense, charged judg­"riot,”Only was andindictment. onethe
any of forfuture trial the defendant riot. State v.ment will bar

(1976).Harlan, 598, 1254116 N.H. 364 A.2d
argue inDunn Laaman that the court erredDefendants and

denying their motions to sever State v. Belkner from v. DunnState
argument point isThe of defendants’ onand Laaman. thrust this

physical injury prisoninvolved to the stewardthat Belkner’s case
physical Theyinjury.their cases not involve infliction ofwhile did
againstallege thisthat introduction of evidence Belkner was

juryhighly inflammatory to the and that their unre-cases were
lated to that of Belkner.

pertinent part:in BRSA 644:1 IV reads “Riot is a class
felony if, per­conduct, anyin a ofthe of and as result thecourse

physical injury . .”son suffers . . This statement in con­taken
junction language 1,with the of RSA 644:1 the with whichoffense

charged,all three of the were itdefendants makes clear Dunnthat
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and personally engagedLaaman need not have in the actual acts
physicalof prosecutedviolence to be felonyfor Ba class under

RSA Therefore,644:1 IV. correctlyas Dunn and Laaman ad-
hearingmitted at the on their sever,motions to this evidence was

also against againstadmissible them as well as We,Belkner. there-
fore, joindercannot see how the mere of the Belkner case with
that of Dunn prejudicialand Laaman was Furthermore,to them.

chargedall solelydefendants were with violation of RSA 644:1
1(a) partand for the most the same witnesses were to be called
for chargesboth cases. The all arose out of the same inevent and
the efficiencyinterest of properit was for these con-cases to be
solidated. The court did not abuse denyingits discretion in the
motions to sever. Chickering,State v. 368,97 N.H. 89 A.2d 206
(1952); ProjectABA on Minimum Standards for Criminal Jus-
tice, Joinder (Approvedand Severance 2.3 Draft, 1968).§

AdmissibilityII. Belkner’s Conversation with Inmate West.of

Defendants all claim placethat a conversation which took
between inmate Belkner,West and defendant which was admitted

objection,over prejudicialwas so that defendants were denied a
Theyfair trial. hearsayfurther claim that the conversation was

and inadmissible as such.
Fleury, paroled inmate,Roland a testified at defendants’ trial

holdingthat he had pipeseen someone prisona over the steward’s
holdinghead. pipe, FleuryWhen asked who was the stated hethat

identity personcould not “personal reasons,reveal the of the for
very strong chambers, FleuryInreasons.” stated that threata
against conveyed byhis life had been to him his sister from one
Tweedel, guard prison.a at the Tweedel was called in chambers

statedand the nature of the conversation to the court. The court
testimonydecided that the was admissible as conduct indicative of

guiltya frame of mind. testifyTweedel was then inallowed to
jury, objection, followingfront of the over to the conversation

dutywhich he prison 28,overheard while on at the on December
1975:

They slipped (Fleury) prisonWest: Roland out of and he
ratted us out.

got plenty jointsBelkner: of friends at all theWe’ve and we’ll
get letters out and find out where he’s at.

West: We’ll find him and kill the little bastard.
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attempts byDefendants concede an to threaten wit-that accused
prevent testifying againstnesses or them thefrom are admissible

Wigmore, 273, 277, (3daccused in 2evidence. J. Evidence 278§§
(13th1940); Torcía,1 217ed. C. Wharton’s Criminal Evidence §

Annot.,1972); (1929). claim,62 136 how-ed. A.L.R. Defendants
ever, that in toorder be admissible the threats must be linked to

adoptedBelkner and that there is no evidence to show Belknerthat
opinion wordsthreats. We are of the Belkner’s ownWest’s that

by threateningfound court to be to witnesscould have been the the
Wigmore supra.2were as such. J.and admissible See

testimony court theAt the conclusion of this the instructed
jury onlythe in Belknerthat conversation was to be considered the

againstit Dunn Laaman.case and ‘was not evidence andthat
limiting properly any prejudiceThese removed toinstructions

Dunn and Laaman.

inThe court was informed as Tweedel’sadvance to what
testimony towas be. The counsel tocourt allowed defense make

objections argue conclusion,their and them at thethat time. At
testimonythe court determined the and thatthat was admissible

outweighed any Black,prejudiceits value to Belkner. 116State v.
836, sup­(1976).N.H. 368 A.2d 1177 that theWe find record

ports the determination of court.the
The hearsay theystatements were not because not of-were

prove anyfered to onlyfact contained therein but to show that
246,the statements were McCormick,made. C. Law of Evidence §§

(2d 1972);249 Wigmore,ed. 6 (ChadbournJ. Evidence 1790§
1970).rev.

III. Motions Mistrialfor
Shortly commenced,after the trial the Manchester Union Leader

and the publishedConcord Monitor relatingarticles to defendants.
The inarticle the MonitorConcord stated that coulddefendants

up yearsreceive to seven if pictureconvicted and included ofa
defendants. The article in damagethe Union Leader described the

prison,done to the pageand on an inner defendants’ criminal
records were set forth.

Although the court jurorshad instructed the not to theread
newspapers or case, polledconverse jurorsabout the it the rela-
tive jurorsto these articles. of theSeveral knew of the existence
of articles in the papers, jurorbut only one anyhad read article
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by orderedjuror the court. The court thendismissedand this was
jury sequestered remainder of the trial.for thethe

jury prejudice is aDetermination of from news articles
Booton,of the court. v.matter within the discretion trial State

(1974). jury750, 758, 376, was114 A.2d 383 Here theN.H. 329
might prejudicedonly juror waspolled have beenand the who

hardly prejudiceclaimthe case. Defendants candismissed from
jurors in theknew there were articlesfrom the mere fact that the

problemnewspapers. in a mannerfind the court handled theWe
accepted Projectcompletely onwith standards. ABAconsonant

Justice, FreeMinimum for Criminal Fair Trial andStandards
1968).(b) (ApprovedPress 3.4 Draft§

argue in not de-defendants that the court erredAll of the
claring Laa-characterized Dunna mistrial when the warden and

questionringleaders responding from counselto aman as while
Belkner,Guay, who was also tried withfor defendant a defendant

byacquitted. thebut The statement madeDunn and Laaman
go speakwas, I would not down but I would“I said thatwarden

including therepresentatives, had asthose that been identifiedto
Laaman,ringleaders particular Dunn—to me of this revolution —

objected to striketo the statement and movedCounsel for Laaman
objection wasThe court sustained the and answerthe answer. the

furtherthe witness to make nostricken. The court admonished
ring-regarding was told him about who werewhatstatements
jurycharging jury the court theinstructed thatleaders. When the

testimonydisregard anycompletely that been strickento hadwas
record.from the

hearsay, un­that this answer wasThe defendants claim
juryresponsive, re­for the to determine who wasthat it was

sit-in,sponsible no amount of instruction couldfor the and that
byprejudice becaused the statement. A mistrial is toeradicate the

where, of some circumstances . . . indicates“the existencedeclared
justice may if trial continues tonot be done the verdict.”that

Booton, 750, 757, 376, (1974).114 329 A.2d 382 Thev. N.H.State
denyingnot exist insuch circumstances didtrial court found that

upon of record find no error in thisand review the wethe motion
determination.

Argument InstructionsandIV.

complains prosecutor’sLaaman that theDefendant
regarding knowledge “gameofclosing argument Laaman’s the
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undulyevidentiary supportplan” itwas so devoid of that was
However, readingprejudicial. of the that no ob-a record discloses

by anyjection nor otherwas made counsel for Laaman to this to
argument.part prosecutor’s policyof It is the of state tothe this

timely objectionsrequire may beso that corrective measures
during Lemire, 526, 534,taken trial. v. 115 A.2dSee State N.H. 345

906, Breest,(1975); 505-06,504,912 v. 115 345 A.2dState N.H.
391, objection(1975).392 As no was belowraised and reserved

Id.; Lemire, 534,this issue is 115 345 A.2dwaived. State v. N.H. at
Furthermore, jury theyat 912. the court thatcautioned werethe

argu-to take their own recollection the theof evidence and that
ments were not statements of fact.

Defendant Laaman claims in instruct­that the court erred
ing jury regarding liability accomplice,the the criminal anof

instructingand defendant Dunn inclaims that the court theerred
jury on the elements of the Dunnoffense of riot. thatWe note
proposed no instruction on soriot that the court could have
charged something again,more him.favorable to Here neither

objected chargeduringdefendant to the instructions either the or
immediately having preservedNotthereafter. raised theseand
objections below defendants cannot raise them here for firstthe
time. Taschler, 697,218, 221,State v. 116 N.H. 356 A.2d 699
(1976).

argueDefendants Dunn and Laaman that the instruc-court’s
plaintion on reasonable doubt was error and denied defendants

objecta fair trial. in-portionDefendants to that of the court’s
states,struction which “It does not mean a or ortrivial a frivolous

principal readily easily explaineda doubt nor one canwhich be or
away strong abidingbut rather such re-a and conviction stillas

argumentsmains after careful consideration of theall facts and
against relyThey Flannery,it. . . .” on United v. 451 F.2dStates

(1971), charge.880 thewhere court there criticized a similar

very argument by byrejectedThe made defendants was
Black, 836, (1976).this court in v.State 116 N.H. 368 A.2d 1177

single“A jury may judgedinstruction to a not be artificialin
isolation, charge.”but must be in the ofviewed context the overall
Cupp Naughten, 141, (1973).v. 414 U.S. 146-47 The court here
gave page quartera and a of instructions on reasonable doubt
using variety descriptions totality clearlya of which taken in their
conveyed concept Black,the correct of reasonable v.doubt. State
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886,116 N.H. (1976); Slade, 436,368 A.2d 1177 State v. 116 N.H.
(1976);362 Booton,A.2d 194 750,State v. 114 N.H. 329 A.2d 376

(1974).
NewV. Trial Motionsand to Dismiss

complainsDefendant Laaman next that insufficientthere was
guiltyevidence him pursuantfor to be found of riot 644:1to RSA

1(a) erred,and that therefore,the court denyingin motionshis
for new trial and to dismiss.

charged promotingLaaman was facilitatingwith and the issu-
prisonance of demands to the administration as well as threats

prison guards presentdirected at prison diningin the onarea
25, presentDecember 1975. The record shows that Laaman was

diningin the area and conferred with Dunn on occasionsseveral
during speechthe prisonof Dunn’scourse and threats. When
guard diningRice returned from the warden’s office to the area

bring responseto demands,the warden’s to inmates’ askedLaaman
doing loudlyFurther,Rice what the hell he was there. Laaman

against going presentcautioned Dunn to meet with the towarden
grievances statinginmates’ upthat if Dunn went there he would

probably diningnot return. Laaman refused to the arealeave
requestat the warden’s and made no effort him-to disassociate

self from the scene when Dunn announced that the inmates would
against any “goon squad”take a stand invasion of the thatand

mightofsome the inmates be killed. There some evidencewas also
knowledgeable plan.”“gamethat Laaman was as to the inmates’

It could be inferred from his hisstatements and conduct that
purpose assistingconferences Dunn were forwith the of him.

reviewingIt is settled in thiswell state that when evi­
purposes dismiss,dence for the of a motion to the mustevidence

“ lightbe taken ‘in the most favorable to the State with rea­all
Canney, N.H, 301, 303,sonable therefrom.’ v. 112inferences State

666,382, (1972).” Gilbert, 665,294 A.2d 383 v.State 115 N.H.
713, say reviewing(1975). in record348 A.2d We cannot the714

using jurythat this Laamanstandard the could not have found
guilty beyond reasonable doubt.a

granting questionThe of a new trial is a of fact for the
ruling appearstrial court and its will not disturbed unless itbe

partiality, corruption.mistake,it orthat resulted from See State
Wren, 361, (1914). by92v. 77 N.H. A. 170 Laaman was heard

rejected byitcourt claim was the courtthe on his and which
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thereby implicitly found that the defendant’s conviction was not
unjust. Id.; Lemire, 526, (1975).v.State 115 N.H. 345 A.2d 906

denyingThere was no error in Laaman new trial.a
byThe final claim made defendants is that the incourt erred

denying pollmotion jury.their for new andtrial to the mo-The
following allegations. jury, havingtion is onbased the The been

sequestered, permission Saturday, May 29,asked to work on and
Monday, May 31, Day,on holiday.which was Memorial a Per-

grantedmission jury days.was and the worked on both Defend-
juryants conclude from Sunday,this that the was exhausted. On

May 30, P.M., jurorsat 10:20 one of whichdied defendantsthe
claim jurors.further andexhausted demoralized the Dunn claims
that attorneysone of the in personallyhis counsel’s firm knew one

jurors. Upon being approached, jurorof the this stated that
juror stronghadanother had a conviction that defendants wére

juror yieldedinnocent. Defendants conclude thisthat her convic-
tion from juror.her exhaustion and shock at the ofdeath a fellow

hearingThe heldcourt a detailed on this motion. The sheriff
superviseddeputies jurorsand two who the jurytestified that the

exceedingly good having sequestered.had been about to be The
jurytestifiedsheriff that the towanted continue to on thework

Saturday Monday theycase on and because were “into” the case.
deputies jurorsHe also testified as thedid that thewhile were

juror jurors appearedsaddened at death of athe fellow the other-
bywise unaffected the death.

opinionIn correctlyour the court that the de­found
byfendants’ wereclaims Pollingunsubstántiated the evidence. of

jurythe is matter ina which the trial court has broad discretion.
Gray, 430,112LeClere v. (1972);298N.H. A.2d 116 Bothwick v.

LaBelle, 279, (1975).N.H.115 339 A.2d 29 Denial of mo­such a
onlytion will be overturned for abuse of discretion and we find

Id.; Mann,no abuse here. v. 112 412,State N.H. A.2d 664297
(1972).

Exceptions overruled.

All concurred.


