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justification“no evidence of of inthe increase assessed value” does
persuadenot proof placed uponus the burden of was town.that the

Appeal dismissed.

All concurred.
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Tower, Jaffrey, attorney, byDavid M. of orally,brief and for
plaintiffs.the
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(Mr.Peterborough Ber-Hampsey,Fernald, ofBrighton, &Taft
Hampsey, orally), the defendant.Jr. fornard J.

courttrialis whether theGrimes, issue in this caseJ. The
realtheplaintiffs ofawarding the amountthe one-halferred in
theproperty onof defendant’sfor saleestate commission the

to aground not entitled commission.co-broker wasthat its
Weidner,Inc., operated byAgency, JohnInsuranceMonadnock

broughtRealty Company suitTieger TiegerP.and Marc d.b.a.
Manning claiming a estate commissionagainst realdefendantthe

Manningbyofsale a housein connection with theas co-brokers
property listedThe had beento and Patricia Pickford.Richard

beenhaveMonadnock, Tieger co-broker claimed toand aswith
with-After a trialthe to the Pickfords.the cause of saleefficient

theCourt, J., one-halfjury King, Monadnockawardedout the
exceptions parties.allthe ofcommission and transferredclaimed

open listing property to1973, gave an of hisIn defendantJune
including price $50,000 onagencies plaintiffs at a sale ofbothsix

percent$20,000 onpercent the first sixten commission on anda
right on Inreserved to sell his own. OctoberHe thethe balance.

it.property market he had rentedthe off the because1973 he took
1974,August he severalended in listed it withthe rentalWhen

including Tieger notagencies not with he hadMonadnock but as
Again rightthe him-pleased him. he reserved to sell itbeen with

inquiredtelephonedTieger if list theself. defendant and he could
property told he not.and was could

1975, Tieger prospectFebruary obtained a home andIn for the
arrangementinto a co-broker with Monadnock on a 50-50entered

split. defendant iffor Monadnock called and asked he hadWeidner
any co-brokeringobjection propertyto his the was thatand told

his business. No withwho he dealt with was own sale materialized
prospectthis however.

Tieger1975, propertysomeIn who had sold for PickfordMarch
by buyingthat he was inwas informed Pickford interested a

court that he toldhouse. The trial found Pickford that he had the
throughManning Agencyhouse for sale the Monadnock and took

day,through Tieger’shim the house. thatLater Pickford came to
property. Tiegerheroffice with his wife and wished to show the

go gocould thenot then to house but authorized Pickfordsthe to
unlocked,through Tiegertheyit as it was which did. notified

Monadnock that he had toshown the house the Pickfords. Monad-
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notify Manning.nock did not was not hisWeidner testified that it
practice notify everyto the seller time house was shown buta

“judgment prospectused a factor” and notified the seller when a
seriously Tiegerwas interested. A week or showntwo after had

property, appoint-Manninghim the Mr. Pickford called for an
regarding Manningment house. not if broker hadthe did ask a

hádshown him Pickfordand his wife the house but was told Mrs.
Tieger shownseen it. The not tell that hadPickfords did defendant

Manning inquire shownthe house and did not if a broker had
During negotiations price,them Pickford askedthe house. over the

Manning anyoneif was involved was informed there waselse and
agree-they directly. purchasenot A saleand that could deal and

$46,000.ment was or 28 for Plaintiffs dis-executed on March 27
during week ofcovered what had occurred sometime the first

April, refused, thisanddemanded their commission which was
action ensued.

com­Plaintiffs that Monadnock is entitled to the fullclaim
awardingmission. Defendant claims that the trial court erred in

any plaintiffs.for the trial that Monadnockverdict The court found
only agreedwas the efficient cause of the sale but awarded half the

Tieger to commis­commission because he found was not entitled a
by Manning property notthat the wassion he was toldbecause

ManningHowever, undisputed author­him. itlisted with is that
propertyto co-broker the and knew that Monad­ized Monadnock

supportsTieger.dealing The evidence a ver­nock had been with
281,plaintiff. Walker, 6195 N.H. A.2ddict for the v.Williams

TiegerManning had(1948). did not know thatThe fact that522
Monad­property co-broker withthe to the Pickfords asshowed

responsibility commission.him from for thenock does not free
82, (1948).Chase, 31795 N.H. 58 A.2dPhilbrick v.

minorityadopt the so-called rule thatasks us toDefendant
notifyingdutyupon the of eachimposes broker the of sellerthe

propertythe and relieves the sellerperson he has shownto whom
pricefaith,he, good consents to a lower be-liability inwhenof

notifypart to him.of the broker so Seefailure on thecause of a
(1919);219, P. 284Schmidt, N.M. 180 &Byerts 25v. Offutt

(1928).Ky. 56,Winters, 11 979227 S.W.2dv.Oldham

per any event,adopt In itsuch a se rule.todeclineWe
findings Manning notcourt's that wasfrom the trialclearseems

responsi-has ato the view that a sellerfault. adherefree from We
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Phil­proceeding his own.bility oninquire his broker beforeofto
supra.supra; v. Walkerbrick v. Chase Williams

onlyManning one-halfforquestion is liablewhetherThe
Chase, N.H. at95in Philbrick v.the was answeredcommission

situation85-86, 319-20, in similarit was said a58 A.2d at where
or none.” Wethe commissionplaintiff entitled to all ofis“[t]he

of theamountto the fullMonadnock is entitledhold therefore that
judg­Tieger. pass nocommission, owe to Wehalf of which it will

purchaser, as thatrights and theon the of defendantment the
us.matter is not before

sustained;plaintiffsExceptions of
plaintiffs injudgment thethefor

$3,560. Exceptionsamount ofof
overruled.defendant

dissented; concurred.Kenison, C.J., Douglas, J., othersand the

Leading andKenison, C.J., dissenting: in contractauthorities
recognized for brokers’property that suits real estatelaw have

among of ourcommon on dockets“are the mostcommissions the
PropertyLeach,A. Cases Text ontrial courts.” Casner & W. and

(1950).Corbin,683, (2d 1969); A. Contracts 501 §683-85 ed.
(1977);Powell, Property 938.13 at7 R. 370.143-.150See also §

manybrokers,83, (1968). sellersRutgers Unlike23 L. Rev. 83
onlyinfrequently, perhapsin real estateare involved transactions

lifetime,once unfamiliar the intricatein a and are thus with
legalities Landing,relating Inc.to commissions. Tristram’s v.

unwaryWait, 727, (Mass. 1975). Too sellers327 731 oftenN.E.2d
compelled pay theycommissionsare in into situations which

anticipated liability.quite reasonably no
pricepropertyThe sold the at a did notdefendant reduced and

purchasers previouslyknow that the had dealt with the broker.
circumstances, plaintiffsthe entitled to a com-Under these are not

DragoneTaylor, (Ky. 1952);mission. Hamilton v. 249 730S.W.2d
Dell’Isola, 11, King(1954); Dean,v. 332 Mass. 122 N.E.2d 892 v.

17, (1969);19 249Ohio St. 2d N.E.2d 45 A.Pate v. ScottMilford
Co., App. 49, (1974); Annot.,132Real Estate Ga. 207 S.E.2d 567
848, Annot.,(1956); 275,46 142A.L.R.2d 872-77 A.L.R. 282-86

(1943). Chase, 82,ofThe case Philbrick v. 95 N.H. 58 A.2d 317
(1948), require paynot thedoes that defendant the commission.

propertyIn price, is,the owner the forthat sold full thatcase the



512

pricea moneywhich included paythe asshe would have had to
holding broker,commission. In specificallyfor the the court limited

rulingits prejudicedto situations in inwhich the owner is not
way by ignorance.some 85,his Id. at In58 A.2d at 319. the instant

prejudicedcase the propertywasdefendant because he thesold
substantiallyfor less than that for which the was tobroker told

ask. make payTo the defendant the commission out of the lower
selling price inequitable.bewould

problem easilyThe in this case could beenhave avoided if the
plaintiffs had notified the defendant the beenthat Pickfords had
shown Imposing duty upon undulythe house. this isbrokers not

provide necessary protectionburdensome. Such a rule would the
place upon professionalfor seller and wouldthe the burden the

belongs.broker Landing, Wait,where it Tristram’s v.Inc. 327
N.E.2d at 731.

Douglas, J., opinion.concurs in this
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