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alimonyThe weekly requiresaward of her husband to con-$100
somethingtribute supportover one-half of her for the limited

period roughly yearof duringone which she herselftrains to be-
self-supporting. factors,come These considered with her husband’s

income, us alimony supportedlead to byfind that the award theis
evidence and within the court’s discretion. Nor do consider thewe

property, representeddivision of the bymarital the bewife to an
approximately split byeven and the husband to be lesssomewhat
equal, to affect this conclusion.

argumentMr. mightAmes’ that his former wife decide not to
employment graduationseek alimonyherafter and thus allow the

payments indefinitelyto appropriatelycontinue is not raised in
If, graduation,this case. after Mrs. Ames’ events bear out the
fears, open byhusband’s the be toorder will thereconsideration

superior court supra.at that time. v.Comer Comer

Exceptions overruled.

Bois, J., sit;notdid the others concurred.
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Winston, Manchester, byM.James of brief orally,and for the
plaintiffs.

Mazerolle, (Mr.Prunier Jeffrey& of Nashua H. Mazerolle
orally), for the defendant.

Kenison, plaintiffs’C.J. The automobile was in aninvolved
9, 1972,accident on March and was taken to the defendant for

repairs day. adjusterthe next An appraised damageinsurance the
$2,700 car,and offered the defendant to fix the which offer the

accepted. 1972,defendant In October plain-the defendant told the
tiffs ready.that their car was After an inspection, however,
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accept because, opinion,Mrs. Amabello the car in herrefused to
fully 1972,repaired. 27,adequatelyit not andwas On November

by storage chargesplaintiffsthe defendant informed the letter that
beginning day. January 12, 1973,would be on thatassessed On
pursuant statinga notice was issued to RSA ch. that car450 the

storageFebruary 1, 1973, satisfywould be sold on to fora lien and
labor.

enjoined sale, paidPlaintiffs bill removed carthe the and the
premises. Thereafter, they brought suitfrom defendant’s a for

regard-damages upon counts,based one for contracttwo breach of
repairs attemptinging processfor inthe and one in tort abuse of

court, upon motion,the automobile. The the defendant’sto sell
jury trialthe tort The on the contract claim re-dismissed claim.

$3,500.plaintiffs of defendantsulted in a verdict for the The made
judgmentmotions, one to the verdict one for not-two vacate and

granted10, Bois, J.,withstanding 1975, thethe Onverdict. June
plaintifftrial. moved for afirst motion and ordered a new The

8,Nearly year 1976,rehearing Juneon this one later ondecision.
grant-rehearing, theforthe court denied the motion reversedtrial

ing defendant. Allof trial a verdict for thea new and entered
exceptions rulings to thistransferredto such reserved andwere
court.

dismissingintheThe first issue is whether court erred
arguesprocess.plaintiffs’ of The defendantthe count for abuse

does not con­of to under ch. 450first that notice intent sell RSA
process tort.purposes of“process” for the of the abusestitute

specifyHampshire cases thatbeen find NewWe have unable to
Definitions of thescope “process” in this context.of the termthe

activity pro­orconsistently “process” as sometort describe the
existence,dependent uponinvolving exercise, thethe orcedure

holdingauthority. example, in thejudicial that submissionForof
process,interrogatories in a Californiacivil action constitutedof a

byinterrogatories with sanctionswere enforcednoted thatcourt
“procedures incident totort coveredcourt and thethe trial that

289, 296-97, 113Younger Solomon, App.38litigation.” Cal. 3dv.
to the113, court tortRptr. (1974).118 Another has referredCal.

machinery.judicialuseimproper offor thetheas a catch-all
Corp.,Shipping F.Bd. E.Line v. United States 53Italian Star

(2d 1931).359, Cir.361F.2d
charge process therean ofabusecase states thatAnother “[t]o

processes Cityv.. . . .” Williamsperversion of courtbe amust
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(emphasis1963)Co., 534, (D.C. App.A.2d Ct.Stores 192 537
pointadded). v.the closest case on is Meadows Bakers-We think

App. Rptr.Savings Ass’n, 749, 34Cal.& Loan 250 Cal. 2d 59field
(1967), in the court the essence of the tort “lieswhich stated that

power court;in done in thethe of the of the it is an actmisuse
per-authority purposename of and for ofthe court under its the

extendingpetrating injustice. defini-an . . . find no case the[W]e
‘process’ proceedingtion of to a in from orthat emanatesnowise

App.upon authority jurisdictionrests or of 250 Cal.the a court.”
recording2d ofat The court went on to hold that a notice753.

publishingdefault not constituteand a notice of a trustee’s sale did
process. that 450 notWe hold the notice issued under RSA ch. did

process, dismissinginvolve inand thus the trial court was correct
plaintiffs’the claim.tort

settingThe the insecond issue is whether court erred
then,plaintiffs, grantingaside the for the trial andverdict a new

year enteringlater, beginone oura verdict for the defendant. We
analysis plaintiffs’with a consideration of evidence and thethe

admissibility.respect plain­trial court’s with to its Thedecisions
witness, originally appraisedMadden,tiffs’ Mr. thefirst had dam­

age to the vehicle. He was describe condition of theasked to the
itcar when he six itviewed months after had left the defendant’s

objected groundcontrol. Defendant’s counsel on the that wit­the
ness’s was tooobservation Plaintiffs’ counsel assured theremote.

sparsely July 1973,court that the had beencar used between when
control, 1973,it left defendant’s December whenthe and Mr.

it, anyMadden saw and that the car had not been involved in
Upon representations,other accidents. these courtthe allowed

testify that,Mr. Madden to when he inviewed car Decemberthe
1973, many appraisedsameof the defects existed as when he the
damage initially.

witness, Savoie, repairman,Mr.Another an auto testified that
many of the same defects in the car inexisted March 1974. He also

attempts repairhis todescribed the frame and rear axle. The de-
objected ground inspectedon thefendant that Mr. Savoie and re-

paired nearly yearthe car a it leftafter the defendant’s control.
point plaintiffs’ stated,At “Ithis counsel make the same offer of

proof throughout objectionI raised,made when this has been
namely, interveningwill therethe evidence be that was no acci-

changeddamage any waydental inthat the condition of carthe
from bythe time it was released Colonial Motors theto time that
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uponthat,court decided basedit.” Theexaminedthis individual
would be admitted.representation, the evidencethis

testimony hav-regard Mr. Madden and Mr. Savoie asthe ofWe
esse, is, upon condi-that admitted theing de benebeen admitted

subsequently proved.yet in evidence would benottion that facts
160, 164, 750, (1927); Mc-Lucy, 139 A. 752 C.N.H.v. 83Doe

representation(2d 1972). thatCormick, 58 ed. TheEvidence §
bynegatedsparsely or underminedwas somewhatcar was usedthe

testimony tending car hadto indicate that theofintroductionthe
UponJuly16,000 1974.miles between 1973 and Junebeen driven

evidence, not ofhearing it would have been an abuse discre-this
testimony on theof Mr. Madden Mr. Savoiethe andtion to strike

7, 12,Railroad, 69grounds Manseau v. 96 N.H.of remoteness.
(1949).613, 617A.2d

16,000hand, the fact that the car had been driventhe otherOn
automaticallycontrol would notit left defendant’smiles since

testimony concerning of thethe conditiontherender inadmissible
allegedprimaryrepairs on it. The defect wasthe madeandframe

respect to thisframe was bent or twisted.the car’s Withthat
insignifi-regardeddefect, mileage factor could be asof thekind

car does notthe number of miles a has been drivencant because
complaintstraightnessordinarily of the frame. If theaffect the

mileagegenerally through use,parts wear out thethatinvolved
significant.moreproblem would have been

testimonyevent,any trial court did not strike the oftheIn
plaintiffsThe continued their caseMr.and Savoie.Mr. Madden

includingtestimony documents, Mrs. Ama-andpresenting other
properlytestimony that the car was notto effectown thebello’s

completenot the work itrepaired the defendant didand that
trial, moved foragreed the defendant ato do. At the close of the

mileagepointcourt At thethe denied. thisverdict whichdirected
raised, presenceagain this time out of the of theproblem was

plaintiffs’ in-anynot accuse the counsel ofjury. judge didThe
express opinionmisrepresentation but did his théthattentional

inspection repairrelating itthe and of the car aftertoevidence
“improper.”wascontrolleft defendant’s

plaintiffsetting jury for theaside verdict andIn the
jurytrial, judge not theordering the did find to have beennewa

corruptionprejudice, partiality, plainby “passion, ormotivated
Larose, 443, 447, 254,N.H. 256v. 82 136 A.Bennettmistake.”

(1975).Baker, 469,N.H.(1926); 115 343 A.2d 643v.Underhill
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“improper” shouldproblem the evidenceInstead, was thatthe
jury’s Theconsideration.from thebut was not excludedhave been

very prejudicial andobviously felt this evidence wascourt that
appropriate. thesemisleading ittook action deemed Underand the

say ad-that court erred. Erroneouswe cannot thecircumstances
settinggroundprejudicial properis forevidence amission of

Magusiak, 429,verdict, N.H. A. 534v. 82 135aside the Piechuch
160, (1927),Lucy, 83 N.H. 139 A. and(1926); Doe v. 750see

Serps Wreckers, 24awarding v. N.Y.2dnew trial. Autoa Weiner
James, Jr.,845, 601, (1969); F. CivilN.E.2d 300 N.Y.S.2d 852248

7.17, (1965).atProcedure 300§

toconsider trial court’s decisionturn now to theWe
no whetherenter for defendant. It makes differencea verdict the

judgment not­the a verdict or awe order as directedcharacterize
essentiallywithstanding verdict, motionsthe because two arethe

by identical Butler v.the and are controlled standards.same
James,274,203, 209, (1956);O’Brien, 2d 133 277 F.8 Ill. N.E.2d

is, significantJr., however,supra 7.22, at There a difference334.§
judg­rigorous for verdict orthe standard a directedbetween

Wrightand the lenient test for a new trial. 9 C. &ment n.o.v. more
Miller, (1971). party2531 AA. Federal Practice and Procedure §

“judgment ‘only hisis entitled to n.o.v. when case is established
”undisputed Skiving­by sole reasonable inference fromthe facts.’

Robinson, 493, (1965).496, 921,ton v. 106 N.H. 213 A.2d 923
The must the inferencescourt construe evidence and all reasonable

favorably opposingpartythetherefrom most to Du­the motion.
Dubreuil, 519, (1967).229 338breuil v. 107 N.H. A.2d It cannot

weigh judge witnesses, and,evidence the of thethe or credibility
conflicting mayif is or reasonablethe evidence several inferences

drawn, judgmentbe the motion for n.o.v. should be denied. Hauter
104, Rptr.Zogarts, 681,v. 14 120Cal. 3d Cal. 534 P.2d 377

granted only(1975). beIt should when all of the viewedevidence
favorably opponent overwhelminglyto somost the favors the mov­

ing party contrary uponthat no verdict thatbased couldevidence
Mellody, Inc., App. 214,stand. v. Hawthorn 27ever Guenther Ill. 3d

(1975).326 533N.E.2d

thoroughly reviewingAfter all the evidence in casethe
principles,applying enteringand the above we conclude that a

improper. plaintiffs’ evidence,for the defendant wasverdict The
by jury, supporttheif believed was sufficient to a verdict in their
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50-51, 175,47, 177Marquis,favor. N.H. A.2dCouture v. 107 217
(1966). mayproblem improperly beThe of the admitted evidence

by is a chanceremedied a new trial. there substantial“[W]here
upon party canthat the trial the who thenew won first verdict

gap properly prevailfill in or thethe his claim defense and on
7.22,James, Jr., supramerits” trial bea new should ordered. F. §

Dept.331; 407,at v. Resources,see Herro Natural 67 2dWis.of
413, 456, Therefore,(1975). granting227 N.W.2d 462 the order

vacated, origi-the verdict to the defendant is and the trial court’s
grantingnal aorder new trial is reinstated.

So ordered.

J.,BoiS, sit;did not the others concurred.

Court, CountyProbate Merrimack
No. 7693

HampshireThe ofState New

v.

DoeJane

27,June 1977

Souter, attorney general,David H. Cagtoin,and Anne E. attor-
ney (Ms. Cagwin orally), for the state.

Boeckeler, Concord, guardian litem, byJohn ofC. ad andbrief
orally for Jane Doe.


