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favor. Couture v. Marquis, 107 N.H. 47, 50-51, 217 A.2d 175, 177
(1966). The problem of the improperly admitted evidence may be
remedied by a new trial. “[Wlhere there is a substantial chance
that upon the new trial the party who won the first verdict can
fill the gap in his claim or defense and properly prevail on the
merits” a new trial should be ordered. F. James, Jr., supra § 7.22,
at 831; see Herro v. Dept. of Natural Resources, 67 Wis. 2d 407,
413, 227 N.W.2d 456, 462 (1975). Therefore, the order granting
the verdict to the defendant is vacated, and the trial court’s origi-
nal order granting a new trial is reinstated.

So ordered.

Bois, J., did not sit; the others concurred.
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GRIMES, J. The issue in this case is whether the evidence sup-
ports a finding that the parental rights of Jane Doe with regard
to her son, John Doe, should be terminated because of abandon-
ment. RSA 170-C:5 I (Supp. 1975).

Jane Doe is the natural mother of John Doe, who is three years
old. She suffers from a mental illness and has been a patient at
the New Hampshire Hospital on several occasions beginning in
1970. She was committed involuntarily in January 1974, because
she was pregnant and because of the danger to the unborn child.
She refused medical care and on February 8, she was transferred
to the Concord Hospital where she gave birth to John Doe and was
discharged with him on February 12, 1974. From then on until
September 11, 1974, the division of welfare was in almost daily
contact with her in an attempt to assist her in caring for the child
and meeting her own physical and financial needs. It is not neces-
sary to detail the evidence of neglect which resulted in an ex parte
order of the Concord District Court removing the child from the
home and giving custody to the division of welfare. Thereafter
Mrs. Doe was notified of two different hearings scheduled to con-
sider the matter of custody but she failed to attend either one.

By petition dated June 25, 1975, the division of welfare asked
that Mrs. Doe’s parental rights be terminated and that custody of
John Doe be transferred to it. The basis of the petition was that
Mrs. Doe had “had no contact with the child in over six months
and is incapable of giving day-to-day care to said child because of
mental illness.” After hearing, the probate court ordered that
parental rights be terminated on the ground of abandonment under
RSA 170-C:5 (Supp. 1975) and that custody of John Doe be given
to the division of welfare.

Mrs. Doe challenges the order of the court on the grounds that
(a) parental rights cannot be terminated on the ground of aban-
donment when the child has been taken from his parent pursuant
to a court order and (b) that the finding of abandonment could
not reasonably be made on the evidence in this case.

-. We agree with the state that a finding of abandonment
is not precluded merely because the initial separation of the mother
and child resulted from a court order and against the will of the
mother. That, of course, is a factor to be considered on the ques-
tion, but subsequent conduct on the part of the parent thereafter
may be found to constitute abandonment. Wallace v. Lougee, 107
N.H. 251, 221 A.2d 780 (1966); In re Maxwell, 117 Cal. App. 2d
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156, 255 P.2d 87 (1953). The fact that the initial involuntary tak-
ing would not constitute an abandonment does not “foreclose the
possibility that by action or nonaction subsequent to the [court]
proceeding the parent can be guilty of an abandonment.” In re
Maxwell, id. at 164, 255 P.2d at 93.

However, the state concedes that on the evidence in this case a
finding of abandonment could not reasonably be made and joins
Mrs. Doe in asking us to so rule. The state thereafter plans, by a
new Dpetition, to seek custody on the basis of Mrs. Doe’s inability
to care for the child, for which there is substantial evidence.

The matter is therefore remanded to the probate court for con-
sideration of the state’s new petition for custody to be filed with
the probate court within sixty days.

Remanded.

All concurred.
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