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50-51, 175,47, 177Marquis,favor. N.H. A.2dCouture v. 107 217
(1966). mayproblem improperly beThe of the admitted evidence

by is a chanceremedied a new trial. there substantial“[W]here
upon party canthat the trial the who thenew won first verdict

gap properly prevailfill in or thethe his claim defense and on
7.22,James, Jr., supramerits” trial bea new should ordered. F. §

Dept.331; 407,at v. Resources,see Herro Natural 67 2dWis.of
413, 456, Therefore,(1975). granting227 N.W.2d 462 the order

vacated, origi-the verdict to the defendant is and the trial court’s
grantingnal aorder new trial is reinstated.

So ordered.

J.,BoiS, sit;did not the others concurred.
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sup-whether the evidenceGrimes, isissue in this caseJ. The
regardwithrights Doeof Janefinding parentalthat theports a

of abandon-becauseson, Doe, terminatedbeshouldher Johnto
1975).(Supp.Iment. RSA 170-C:5

yearsDoe, is threeof whomother JohnnaturalDoe is theJane
patient atahas beena mental illness andfromShe suffersold.

beginning inHospital occasionsHampshire on severalthe New
1974,involuntarily January becauseincommittedwas1970. She

danger child.to unbornthepregnant of theand becauseshe was
8,February transferredshe wasoncare andrefused medicalShe

gave to Doe and wasHospital birth Johnwhere sheto the Concord
February then on until12, 1974. Fromdischarged onhimwith

daily1974, in almost11, of welfare wasSeptember the division
caring childattempt in for theto herin an assistwith hercontact

It not neces-meeting physical and financial isneeds.her ownand
parteneglect in an exsary of which resultedto detail the evidence

removing thechild fromCourt theof Districtthe Concordorder
custody the of Thereaftergiving to division welfare.andhome

hearings con-scheduled tonotified of two differentMrs. Doe was
custody but she to attend either one.of failedsider the matter

1975,25,By petition division of askedJune the welfaredated
rights custodyparental be that ofMrs. Doe’s terminated andthat

petitionto it. The of was thatDoe be transferred basis theJohn
no child in over six monthsMrs. Doe had “had contact with the

givingincapable day-to-day to ofis of said child becauseand care
hearing, probateAfter thatillness.” the court orderedmental

rights groundparental on the ofbe terminated abandonment under
custody(Supp. 1975) givenof170-C:5 and that DoeRSA John be

to the division of welfare.
challenges groundsDoe of courtMrs. the order the on the that

parental(a) rights groundcannot be terminated on the of aban-
parent pursuantdonment when the child has been fromtaken his

finding(b)court the ofto a and thatorder abandonment could
reasonably made the innot be on evidence this case.

agree findingstatewith the that a ofWe abandonment
precluded merely separationtheis not because initial of the mother

againstand child resulted from a court order and the will of the
That, course, ques­of is factor bemother. a to considered on the

parttion, subsequent parentbut conduct on of the thereafterthe
may Lougee,be found to constitute abandonment. v.Wallace 107

251, (1966); Maxwell,InN.H. 221 A.2d re Cal. App.780 117 2d
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156, (1953).255 P.2d 87 fact involuntaryThe that the initial tak-
ing would not constitute an abandonment not thedoes “foreclose
possibility bythat action subsequentnonactionor to the [court]
proceeding parent guiltythe can be of an abandonment.” reIn
Maxwell, 164, 255id. at P.2d 93.at

However, the state that onconcedes the evidence in athis case
finding of reasonably joinsabandonment notcould be made and

askingMrs. Doe in plans, byus to so rule. The state thereafter a
petition, custodynew to inabilityseek on the basis of Mrs. Doe’s

child,to care for the for which there is substantial evidence.
The probatematter is therefore remanded to the court for con-

petition custodysideration of the state’s new for to be filed with
probate sixty days.the court within

Remanded.

All concurred.
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