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156, (1953).255 P.2d 87 fact involuntaryThe that the initial tak-
ing would not constitute an abandonment not thedoes “foreclose
possibility bythat action subsequentnonactionor to the [court]
proceeding parent guiltythe can be of an abandonment.” reIn
Maxwell, 164, 255id. at P.2d 93.at

However, the state that onconcedes the evidence in athis case
finding of reasonably joinsabandonment notcould be made and

askingMrs. Doe in plans, byus to so rule. The state thereafter a
petition, custodynew to inabilityseek on the basis of Mrs. Doe’s

child,to care for the for which there is substantial evidence.
The probatematter is therefore remanded to the court for con-

petition custodysideration of the state’s new for to be filed with
probate sixty days.the court within

Remanded.

All concurred.
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orally), forWoodbury(DavidRowe,Woodbury of Milford&
the defendant.

areplaintiffsthewhetherissue herein isThePer curiam.
estate, wherepiecedeposit upon of realatheirto recoverentitled

agreement madewerepurchase saleobligations andunder thethe
financing financ-suchobtaining andbuyers’ of banksubject theto

thetosubsequently revoked duegranted thening butwas first
followwhichFor the reasonsfile for divorce.plaintiffs’ todecision

ofreturnentitled to theplaintiffs notbelow, arewe hold that the
deposit.their

in accordancedefendantdeposited $1,000 with theplaintiffsThe
pieceparties for aagreement thepurchase betweensalewith a and

1975, provided thatMay 16,estate, whichdatedrealof residential
thirty (30)“subject financing forattothe contract was 7%%

plaintiffsAugust 1,closing 1975. Theyears.” set forThe date was
SavingsFederalfinancing approval Nashuaapplied from thefor

17, Mari-granted 1975.Association, on Junewhich wasLoanand
decideplaintiffs them toproblems this ledbetween the at timetal
of thiswas informedseparate The lenderand file for divorce.to

proposed1975, Bruyere,30, by whodevelopment Mrs.on June
financing termspurchase thethe home assumethat she andalone

bankprevious commitment. Thein bank’s letter ofoutlined the
carry thedeclined, stating not suffice tothat one income would

financing Al-mortgage question, commitment.in and withdrew its
through.financing arranged,not be and the deal fellternative could

argueddeposit. Theysought thatplaintiffs the return of theirThe
obligationagreement,they for their wasnot breached theirhad

financing,obtaining fi-expressly of and suchconditioned on the
August 1, 1975,nancing the dateto as ofwas not available them

grantedclosing. (Kfoury, J.) agreed, and aof The District Court
exceptionsplaintiffs. theretoThe defendant’s wereverdict for the

reserved and transferred.
true, theyadopt plaintiffs’ position. It as al-the iscannotWe

precedentgrant financing tolege, of bank a conditionthat wasthe
Rogers Realtyobligations the contract. v. Cardinalthe under See

(1975); Nolan,Inc., 285, v. N.H.N.H. 339 A.2d 23 Makris 115115
135, (1975); Annot., (1962). The81335 A.2d 655 A.L.R.2d 1338

provision, however, merelypurpose frequentlythis utilized isof
protect prospective purchasers committingto from a technical

inability,tobreach of contract due their based on the andfacts
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present signing purchasecircumstances at the time of the of the
agreement, event,and interveningsale or due to fortuitoussome

necessary complete purchase.to secure the funds to the The de-
couple.fendant herein contracted with a married The conditional

financing provision understandingwas inserted under the that the
mortgage sought wagebywould be two earners. The seller was

plaintiffs’weighable to ofthe likelihood success under con-these
ditions, accepted taking propertyriskand the studied of its off the

despite possibility mightmarket the that the transaction fail. We
financing place upondo not thebelieve intent of the clause was to

plaintiffsthe seller the hazard that the alter their circum-would
stances, borrowing potential, throughand therefore their volun-a
tary act of their own.

financing pro­hold that of theWe the intent clause is to
buyer involuntary Where, however,tect the from breach. con­the

precedent financing satisfied,dition of is first but then fails be­
voluntarily by buyer,cause of actionsome undertaken the findwe

properlyof imposedthat the risk the failure of the istransaction
upon party acts, uponwho notthe so and the innocent seller.

Exceptions sustained.
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