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156, 255 P.2d 87 (1953). The fact that the initial involuntary tak-
ing would not constitute an abandonment does not “foreclose the
possibility that by action or nonaction subsequent to the [court]
proceeding the parent can be guilty of an abandonment.” In re
Maxwell, id. at 164, 255 P.2d at 93.

However, the state concedes that on the evidence in this case a
finding of abandonment could not reasonably be made and joins
Mrs. Doe in asking us to so rule. The state thereafter plans, by a
new Dpetition, to seek custody on the basis of Mrs. Doe’s inability
to care for the child, for which there is substantial evidence.

The matter is therefore remanded to the probate court for con-
sideration of the state’s new petition for custody to be filed with
the probate court within sixty days.

Remanded.

All concurred.
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Woodbury & Rowe, of Milford (David Woodbury orally), for
the defendant.

PErR cUriAM. The issue herein is whether the plaintiffs are
entitled to recover their deposit upon a piece of real estate, where
the obligations under the purchase and sale agreement were made
subject to the buyers’ obtaining of bank financing and such financ-
ing was first granted but then subsequently revoked due to the
plaintiffs’ decision to file for divorce. For the reasons which follow
below, we hold that the plaintiffs are not entitled to the return of
their deposit.

The plaintiffs deposited $1,000 with the defendant in accordance
with a purchase and sale agreement between the parties for a piece
of residential real estate, dated May 16, 1975, which provided that
the contract was “subject to financing at 734 % for thirty (80)
years.” The closing date was set for August 1, 1975. The plaintiffs
applied for financing approval from the Nashua Federal Savings
and Loan Association, which was granted on June 17, 1975. Mari-
tal problems between the plaintiffs at this time led them to decide
to separate and file for divorce. The lender was informed of this
development on June 80, 1975, by Mrs. Bruyere, who proposed
that she alone purchase the home and assume the financing terms
outlined in the bank’s previous letter of commitment. The bank
declined, stating that one income would not suffice to carry the
mortgage in question, and withdrew its financing commitment. Al-
ternative financing could not be arranged, and the deal fell through.
The plaintiffs sought the return of their deposit. They argued that
they had not breached their agreement, for their obligation was
expressly conditioned on the obtaining of financing, and such fi-
nancing was not available to them as of August 1, 1975, the date
of closing. The District Court (Kfoury, J.) agreed, and granted a
verdict for the plaintiffs. The defendant’s exceptions thereto were
reserved and transferred.

We cannot adopt the plaintiffs’ position. It is true, as they al-
lege, that the grant of bank financing was a condition precedent to
the obligations under the contract. See Rogers v. Cardinal Realty
Ine., 115 N.H. 285, 339 A.2d 23 (1975); Makris v. Nolan, 115 N.H.
135, 335 A.2d 655 (1975); Annot., 81 A.L.R.2d 1338 (1962). The
purpose of this frequently utilized provision, however, is merely
to protect prospective purchasers from committing a technical
breach of contract due to their inability, based on the facts and
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circumstances present at the time of the signing of the purchase

and sale agreement, or due to some fortuitous intervening event,

to secure the funds necessary to complete the purchase. The de-

_ fendant herein contracted with a married couple. The conditional
financing provision was inserted under the understanding that the

"mortgage would be sought by two wage earners. The seller was
able to weigh the plaintiffs’ likelihood of success under these con-
ditions, and accepted the studied risk of taking its property off the
market despite the possibility that the transaction might fail. We
do not believe the intent of the financing clause was to place upon
the seller the hazard that the plaintiffs would alter their circum-
stances, and therefore their borrowing potential, through a volun-
tary act of their own.

Il We hold that the intent of the financing clause is to pro-
tect the buyer from involuntary breach. Where, however, the con-
dition precedent of financing is first satisfied, but then fails be-
cause of some action voluntarily undertaken by the buyer, we find
that the risk of the failure of the transaction is properly imposed
upon the party who so aets, and not upon the innocent seller.

Exceptions sustained.
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