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tenancy Ownership (1965). circumstances,and Joint 94 In these§
replevin againstthe law is clear the of cotenant willthat donee a

Witham, Annot.,lie. (1870);not Witham v. Me. 447 93 A.L.R.2d57
(1964). denying358 petition.There no inwas error the

Exceptions overruled.
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(Mr.Shea, Matt-and Mattsonof Sanbornville W.P. LeeWilliam
plaintiffs.orally), for theson

Ossipee (Mr.McLetchie, Erland L.Sands, of C.Sehroeder &
orally), the defendants.forMcLetchie

superiororiginally petitioned courtKenison, thePlaintiffsC.J.
crossingenjoinquiet from over adefendantstitle and to theto

property,plaintiffs’portion theland. After the court viewedof the
agreement pur-parties stipulated thefiled forandthe executed a

settlingpose completely Thein action.of of the claims theall
rightagreement provided (1) a ofthat defendants did havethe

way (2)plaintiffs’ land, that suchfifteen feet wide across the
ordinaryright pedestrianway solelyof for andbe usedwould

passenger “absolutely in-orno commercialvehicle traffic and that
permitted,” (3) defendants[would] that thedustrial betraffic

by adequateright way amountsthe use ofwould the ofmaintain
necessarygravel, (4) meas-of would take allthat the defendants

byprevent flooding plaintiffs’ theof reason ofures to landthe
anyright improvements, (5)way that no vehicles ofof and other

right way,parked adjacent ofbe on or to the andnature would
(6) more two resi-that not construct thanthe defendant would

any building for or commercialdences and would not use industrial
purposes. adopted agreementDouglas, J., as decree.this the court’s

to constructhired a contractorSoon thereafter the defendants
parkedright way. work,his the contractorthe of In the course of

right way. Viewingalong violationcertain the of this as avehicles
brought petition punishagreement, plaintiffs to forof the athe

contempt the court’s decree. The defendants cross-to enforceand
contemptpetitioned of decree.and for clarification the Thefor

grantedplaintiffs’ petition pleatheand defendants’court denied
plaintiffs’ exceptionsinterpretation the The werefor of decree.

to court.reserved and transferred this
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nearly presentIn one,case identicala to the we held that
judge may, grant stipulated agree­discretion,ina his relief from a

surprisemistake,ifment or fraud exists and court’sthat the deci­
only Perleysion will be reversed for an ofabuse discretion. v.

Bailey, (1938). surprise359,89 N.H. 199 A. 570 No or mistake
Perley plaintiff [admitted]existed in because “the the correctness

stipulation reported byof the the master” soand the court did
grant authority361,not relief. Id. at 199 A. at 571. the ofUnder

Perley, the court in this case its discretion deniedexercised and
plaintiffs’ requests. Stipulations,Annot.,the 161A.L.R.Relief from

(1946). findings upon1161, 1192 The court’s based the evidence
surrounding stipulationtheof circumstances the execution theof

binding upon Pfeifer, 485,are this court. v. 116 N.H.Litchfield
(1976).363A.2d 413

In an to the of the ofeffort take case outside realm discretion
Perley, plaintiffs argue Perley presupposesunder that the rule the

agreement partiesvalid,existence of a enforceable between the
agreementand that no such was in case because nomade this

“meeting respecttheof was achieved with to what theminds”
agreement really plaintiffsThus, contend,the the courtmeant.

agreementbound towas as a matter of law vacate the for lack of
understanding Theymutual of terms. claim wereintentionstheir

agreement’s prohibition againstto make the in-commercial and
parking parkingdustrial traffic and so absolute as to bar even the

during right way.and use of vehicles the construction of the of
supposedtheHow defendants were to construct the road without

proper equipment satisfactorily explainedthe aid of the was never
argument. agreementdefendants, course,in oral The of theread as

allowing during processthethem to use vehicles the construction
park necessary purpose.to themand there when for that

agreementstipulated isThe contractual in nature and will
governed by BorofskyLatchis, Bros.,be D.contract rules. Inc. v.

(1975).Inc., 401,115 637 from theN.H. 343 A.2d “It follows
principle assentthat manifested mutual rather than actual mental

contracts,assent is the essential element in the thatformation of
parties regard meaninga mistaken or inidea of one both the ofto

agreement] prevent[the will not the of contract.”formation a
Williston,1 § 94,S. A Treatise in the Law of atContracts 338

“(1957). complete ‘meetingThus, minds,’an ofabsolute and the is
unvarying prerequisite.”an Corbin, § 107,not 1 A. Contracts at
(1963). parties agreement478-79 “When two have theirreduced
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consciously intendswriting, using ofthat each themto the words
ground declaring that theuse, forto it is often not a sufficient

by thesubject the court thatagreement is to cancellationvoid or
meanings agreed lan-pai’ties subsequently gave thedifferent to

they gave meaningsguage, thereto at theeven differentor that
expressed.” 104,agreement Id.,the was at 464.time that §

century ofFor the law contracts has been domi­at least a
subjectiveby partiesthe the intention of the isnated idea that

ordinarily Perillo, of Contractsirrelevant. J. Calamari & J. The Law
prevails:(1970). viewthis state a similar The intent of12 In§

objectivejudged byparties or external standardsthe is to be
parties.by of mind of the McCon­rather than unmanifested states

423, (1926).Lamontagne, 134 A. determinev. 82 N.H. 718 Wenell
agreementupon ofintentions based the terms the taken astheir

Centurywhole, Hayford Co., 242,a v. 106 209 A.2d 716Ins. N.H.
given meaning(1965), beand contract will be a that wouldthe

by person.to it a reasonable Citizens Nat’l Bank v.attached
Hermsdorf, 389, (1951).86296 N.H. 77 A.2d

case,Applying law we concludethese rules of to this
language agreement notthe taken as a whole doesthe ofthat

part plaintiffs toon the of the forbid thean intentionmanifest
parking commercial and industrial vehicles that areand use of

in­necessary of the If that was theirfor construction road.the
stipulationtention, A embraces whateverit undisclosed.remained

App.reasonably imply. Nordahl, 2d199 Cal.Burbank v.its terms
granting rightEptr. (1962). of the build311, The to18 Cal. 710

reasonablyplaintiffs’gravel road across the landa fifteen-foot-wide
necessary equipmentright it. It isimplies use the to buildthe to

traffic theon commercial and industrial andthat the banclear
right way applyprohibition against parking toon the of does not

expresslyby the defendants that areundertakenthose activities
by agreement.required the Thus the defendants shouldorallowed

duringmanner reasonablein a reasonablebe to utilizeallowed
necessary buildday vehicles and machines toof the thosehours

satisfy duties,to their underresidences andthe road and their
maintaining gravel preventingagreement, the road and ofthe of

flooding plaintiffs’of land.
language agreement whole,upon the as a the de-the ofBased

interpretationtheirhad to know that differedfendants no reason
plaintiffsplaintiffs, the realizedfrom that of the and should have



602

clearlytheir intentions were not manifested. Restatementthat
(Tent.(Second) 1, 1964).21 A Draft No.of Contracts §

Exceptions overruled.

J., sit;Douglas, did not the others concurred.
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Nighswander, Lord, KillKelley,Martin & of Laconia and David
by (Mr. Martin,brief Jr., orally),S. Osman Willard G. for the
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Shea, Sanbornville, byWilliam P. of brief orally,and for the
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Bois, J. to 229:12,Pursuant RSA 234:23 and RSA the de-
proceedingsfendant boundarytown initiated to reestablish the lines


