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clearlytheir intentions were not manifested. Restatementthat
(Tent.(Second) 1, 1964).21 A Draft No.of Contracts §

Exceptions overruled.

J., sit;Douglas, did not the others concurred.
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Bois, J. to 229:12,Pursuant RSA 234:23 and RSA the de-
proceedingsfendant boundarytown initiated to reestablish the lines
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claiming theplaintiffs, thatRoad, Theso-called.Dearbornof Old
property totheirway acrosspublic has never extendedroad as a

superior courtinbroughtLake, an actionthe shore of Great East
injunctive well as apermanent relief asseeking temporary and

(Charles T.Hearing before a Masterquiet was hadto title.decree
of theproceedingsthat theGallagher, Esq.) recommendedwho

title bethat theand“null and void”town be declareddefendant
highwaypublic“that aany of the defendantfrom claimquieted
added.)property.” (Emphasisexists over saidor nowonce existed

ques-approved, allandthe master wereofThe recommendations
reservedexceptions wereby the defendant’sof law raisedtions

Douglas,by J.transferredand
by of Greatsouth the shoreplaintiffs’ bordered on thelot isThe

parallelRoad, toby Camp runswhichon the northLake andEast
propertyadjoining plaintiffs’the lotsbehindshore andthe lake

paved portion of OldandThe travelledthe east and west.on
Campatterminatessouth andruns north andRoadDearborn

wassuitplaintiffs’ lot. Plaintiffs’ofRoad, directly northto the
oflocationattempt theby to “reestablish”triggered the town’s

Camp toRoadplaintiffs’ lot from theRoad acrossOld Dearborn
thethe shore of lake.

pursuant to RSAproperly actedit hasthatDefendant asserts
maypartpertinent that234:23, provides in “[s]electmenwhich

any IV,of classboundary lines, locationslimits andthereestablish
part have becomeany which shallhighway thereofororV VI

lost, uncertain, or doubtful....”
toto restoreimplication, “reestablish” meansnecessary toBy

originallyis, position into the whichposition; thata former
Dictionary (1951);1444 Webster’sLawBlack’sestablished. See

Dictionary 230:1(1961). RSA1907Third New International
highways in thisdefining ofestablishment(Supp. 1975), the

only“[h]ighways suchpart, arestate, pertinent thatrequires, in
statute,by orprescribed roadsthereforlaid out in the modeas are

whichpublic travel land hasoverforhave been constructedwhich
by of a fee ordeedconveyed city town or to the stateto orabeen

pub-to thebeen dedicatedinterest, haveor roads whicheasement
city roads areaccepted by in which suchthe or townlic use and

public .such for travel..located, have been used asor roads which
twenty years____”for

highwaypublicagreed isparties Dearborn Road athat OldThe
Camp Road.intersection withto its
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The master found that:
Old Dearborn Road once ran to[T]he the lake shore

plaintiffs’ However,across the lot ... . the master is un-
segment pub-able to find that this of the road was ever a

highway. plaintiffslic possibilityThe have ruled out the
highway layoutof a of the Old Dearborn orRoad of a
conveyingdeed it to the town. 1922The Plan of the Weeks

Development shows a dedication of the Old Dearborn
CampRoad down to the Road but it was not extended

plaintiffs’ property anyacross the nor was there reserva-
tion of the Old Dearborn Road in the deed of toWeeks

publicScott. The evidence shows that the never used the
plaintiffs’ property public highway any twentyas a for
(20) year period.

Having findings,made these the master then reasoned:
plaintiffs out,“Since the have ruled property,as to their all of the

provisions regardingof publicRSA 230:1 the establishment of
highways, they are entitled to a decree.” A review of the record
provides ample support findings,for these deny originalwhich

very highwayestablishment of the that'the defendant seeks to
reestablish, theyand appeal.therefore will not be ondisturbed

Allen, 286,Mikell v. 117 N.H. 371 (1977);A.2d 1179 Vittum v.
Hampshire Co.,New 1,Ins. 117 N.H. (1977).369 A.2d 184 We

road,therefore hold that the proposeswhich the defendant town
pursuantto “reestablish” 234:23,to RSA has never before been

established in accordance statutory provisionswith the of RSA
230:1.

argues,The however,defendant onlythat “the issue in the
case” is whether the defendant’s uponactions were “based a rea-

justification”sonable consideringfor the Old Dearborn Road to
public highwayhave been runninga plaintiffs’ prop-across the

erty to the shore of Great East Lake. The town contends that
priorreasonable in sufficiently justifiesbelief establishment its

decision invoke proceedingRSA 234:23to and its thereunder.
beyondThis contention scopeventures the governingof the statute

the highways.reestablishment of

RSA 234:23 authorizes selectmen to “reestablish the
boundary lines, anylimits and IV,locations of high­class V or VI
way any partor thereof which lost,shall become uncertain or
doubtful. . establishment,. Prior necessarily implied by “rees-
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(Supp. 1975).by RSA230:1tablish[ment],” is defined RSA
“proceed in theadditionally selectmen toauthorizes the234:23

highwayspublic andof worksas the commissionermannersame
pertinentprovides in[by 229:12provided RSA RSA229:12].”as

opinion thepart, in the of the commissionerthat “[w]henever
parthighway, anylines, limits, anyboundary . oror location of . .

maydoubtful,lost, uncertain, he re-thereof, become orshall have
originallytheyas, opinion, estab-weresame in hisestablish the

By words, the selectmen.” these the statute authorizes. .lished.
which,according inhighway boundariesto theato “reestablish”

orig-highway beenopinion, by that hadwhichwere thosetheir
Therefore, precise location of re-inally theestablished. while

according opinion ofto theboundaries shall be determinedstored
uncertain,“lost, orselectmen, question thosethe of whetherthe

an issueremainsboundaries had ever been establisheddoubtful”
by proofby opinion butnot reasonablebe determined or beliefto

pursuant to RSA 230:1.
MacCormac, N.H.relies on 106note that defendant Weeks v.We

(1965), justification to “in-350, 862 as for its decision211 A.2d
litigation rights in two roadsinvolved useRSA 234:23. Thatvoke”

property.present plaintiffs’ Re-lying the north and east of theto
application, since cannot alterhas no that caseliance on Weeks

priorin estab-the town’s reasonable beliefour determination that
pursuantfor to RSAis not reestablishmentlishment a substitute

234:23.
uponargues placinginthefurther that court erredDefendant

showing the Dearborn Road“thatthe town the burden of [Old]
exactly publicthey it it a road.”claim was and that waswas where

impositionhowever, rejectedmaster, such an of the burden ofThe
rulingplaintiffs’ requestedproof thathe denied “[t]hewhen

preponderanceupon byproof Town ... to show aburden of theis
., public. asDearborn Road . aof the evidence that the [Old]

throughway, of . . Great Lakeextended to the shore . East
[plaintiffs’ property].”

support finding denying prior of OldWe establishment thethe
priorpropertyplaintiffs’ thatDearborn Road and concludeacross

establishment, (Supp. 1975),230:1 is neces-in RSA aas defined
pursuantsary precondition toto RSA 234:23.reestablishment

Exceptions overruled.

Douglas, J., sit;not others concurred.did the


