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plaintiff’sreject argument necessaryWe that it was for
respond specifically requests findingsthe board to itsto several for

rulings opinionfact ofof and law. The narrative of the board dis­
judicialadequateclosed the for its decision and enablesbasis re­

Griffin, 760, (1976);view. Berke 116 367 583v. N.H. A.2d see
Society Comm.,Protection v.N.H. Forests Site Evaluationfor of

163, 173, 778, (1975). Further,N.H.115 337 A.2d because786-87
requestthe board never in fact the merits forreached of the an

abatement, plaintiff’s argu­no need to consider numerouswe have
relating position.ments to the merits of its tax

Finally, plaintiff’s argumentdo notwe address that inter-­
propertytown variations in the of itsassessment result in a situa­

whereby throughtion ofresidents low-assessment towns subsidize
government high-assessmenttheir electric the costs ofrates in

contention, involving rights parties,towns. This the of third is not
properly case, any properlyraised in this is inand event more

legislature.toaddressed the

Exception overruled.

All concurred.
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orally),(Mr. forK. Clauson the& WilliamClausonGardner
plaintiffs.

Upshall (Mr. Upshall,Perkins, Robinson E.& Frederick Jr.
orally), thefor defendant.

Souter, attorney general, Sargent, Jr.,andH. James C.David
Sargentattorney general (Mr. orally), for the State ofassistant

partyHampshire, third defendant.New
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Lampron, by present of theActions and former residentsJ.
seeking from Districtto recover the Orford Schooltown of Orford

they paidpartthat of “cost of tuition” for their children whichthe
comprehensive high this courtto school in district whicha another

paid byfullbeen in the RSAdecided should have defendant.
1975); Educ.,(Supp. Dist. Bd.194:23-d School v. StateOrford of

665, (1974).60, 63, 314 reim-114 A.2d 667 Plaintiffs seekN.H.
amounting approximately $16,000.00bursements to for the school

years through1965-1966 1973-1974.
plaintiffs brought February 26,The Alexander their actions on

plaintiffs 13,1973. The Bunten initiated their actions on March
plaintiffs summary judgments sup-1974. All filed motions for with

porting (Supp. 1975).RSAaffidavits. 491:8-a filedOrford contra-
dictory opposition.in alsoaffidavits It filed motions to consolidate
plaintiffs’ join, defendant,partyand toactions as a third the com-

Hampshiremissioner of education for the ofState New in his
capacity.official The actions were consolidated theand state was

joined partyas a third defendant. The state filedthen a motion
against sovereignto dismiss the immunity.action it on the basis of

plaintiffs’ on,Orford also a amongfiled motion to dismiss actions
grounds,other their failure to exhaust their administrative reme-

dies under II,RSA 186:5 and 186:11RSA the ofstatute limita-
tions, equitableand considerations.

hearings, Johnson,After J., reserved and transferred to this
court, rulings, questions bywithout all of thelaw aboveraised
pleadings. appeal plaintiffsThe main issues on this are whether
can against Orford, they do,recover and if whether Orford can
obtain Hampshire.from ofreimbursement the State New

During periods question operatedin approvedthe Orford an
high approved comprehensiveschool but not an high school. See

194:23, (Supp. 1975).RSA 23-a In qualifyorder to for state
aid, received,financial required “appro-which it Orford was to

priate tosufficient funds meet the cost hightuition for suchof
pupils reside in itsschool as school district as desire to attend an

approved comprehensive high in borderingschool this instate or a
(Supp. 1975)state.” (emphasis added).RSA However,194:23-d

July 1,until 1974, any highdistricta which did not maintain
obligated, 194:27,school paywas under RSA to for its students

public highwho academyattend a school or in another district
average per pupil“the expenses opera-state cost of the current of

highpubliction of (Emphasisall added.)schools.”
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superintendent4, 1969, Pierce,February of schoolsArthurOn
had written to Newelldistrict which includes Orfordfor the

Paire, education, requesting a clarificationstate ofcommissioner
(Supp. 1975). Thephrase in RSA 194:23-dthe “cost of tuition”of

request districts in-he understood somefor his was thatreason
meaning the cost tuitionterpreted as actual“cost of tuition” of

interpreted toreceiving it meanwhile other districtsthe schoolfor
(Emphasis added.)Hampshire averagestate tuition.the New

interpretation8, 1969, the ofanswered thatPaireOn December
paythat is to “thedepartment Orford liableof education wasthe
averageany greateris than theaverage per pupil . . cost thatcost.
added.)(Emphasisliabilitypupil the district.”per cost is not a of

copy aHowever, of a letter from Paire toreceived aPierce later
studystating8, 1971, ofOrford, April that afterparent in dated

tuition”,department the “cost RSAconsidered ofthe nowthe issue
Orford,1975), mean,(Supp. in the instance of “theto194:23-d

1971,20,charged by school attended. On Octoberthetuition”full
upheld department’sof the latest inter-board educationthe state

interpreta-pretation was notified. Thisand counsel for Orford so
by January 31,upheld this court on 1974. Schooltion was Orford

665,60, 63,Educ., 114 667Dist. Bd. N.H. 314 A.2dv. State of
(1974).

appeal is ispivotalThe on whether the above decisionissue this
only. eventualityapplied prospectively In that wouldto be Orford
plaintiffs only tuitionresponsible pay the ofto the amountbe

Januarypaid 31, 1974, at-they to the schoolsafterwhich have
Most, all, thenot ofby ifoutside the district.tended their children

Lynch, 113v.then become moot.other issues raised would Bedford
consid-(1973). factors to be364, 522 Certain areN.H. 308 A.2d

applied prospectivelydeciding bein whether a decision shouldered
Manchester,only given application. See Merrill v.or be retroactive

730, Hampton378, (1974); Nat’l Bank722, 382114 N.H. 332 A.2d
654, (1974);68, 73-75, 314 A.2d 657-58Desjardins, 114v. N.H.

(1968).474,Madbury Durham, 240 A.2d 760108 N.H.v.
law,Desjardins pointed out that under commonIn this court

operated retroactively, sayingfor inopinions what the“court law
alwaysthey saying Hamptonthe law was.”is were what Nat’l

68,Desjardins, 73, 654, (1974).114 N.H. 314 A.2dBank v. 657
applied opinionscourt, however, prospectivelyhas itsThis when­

bythought justice doingit to beever has better served so. Mad­
474,bury Durham, (1968).240108 N.H. In thev. A.2d 760 Des-
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separate thejardins three factors thatcase we to theadverted
determiningSupreme in thatof considersCourt the United States

retroactively.holding appliedin case will not befederal a civila
75,114 N.H. at 314 A.2d at 658.

holdingThe first principlefactor is: “The establishes a new
by overrulingof past precedentlaw litigantsclear on which relied

by decidingor clearlyan issue that notwas foreshadowed.” The
record in plainlythis case shows that there was a conflict in school
districts inand the state board of education itself as to the mean­
ing of the (Supp.“cost of tuition” in 1975).RSA “In194:23-d
fact, althoughthe plaintiffrecord reveals that onlythe is the
school district within the ambit of RSA 194:23-d ... all the other

pastschool paiddistricts under the statute in the have actualthe
cost of Educ.,tuition.” School Dist. v. State Bd. 114Orford of

60, 64, 665, (1974).N.H. properly314 A.2d 668 It can be con­
interpretingcluded therefrom that this court’s decision “cost of

past precedenttuition” did not overrule a “clear on which liti­
gants relied.” Whether or not it decided “an issue that was not
clearly problematical.foreshadowed” is at best

The case,second factor is whether “the merits of the from the
perspective history question,of of purposethe rule in the and

rule,effect of the the application,and effect of its retroactive re-
quires application holding.”nonretroactive of the Under cir-the

opinioncumstances of this case we are of the that this factor
should be requiresconsidered with the third which consideration

inequitable“theof results would ensue from[which] retroactive
application.” Huson,See Chevron Oil Co. v. 97,404 U.S. 106
(1971).

There is uncontradicted byevidence in Pierce,the record the
superintendent of district,the school that Orford established an
escrow account in budgetits school placedin which was funds esti-

necessarymated to be to cover the difference between actual cost
of tuition averageand the state incost case the former was held

obligation.to be its yearsdoneThis was for the 1971-1972 for-
However,ward. there is evidence that the $2,281.00amount of

purpose yearneeded for for thethat school 1970-1971 was carried
obligation paidforward as to be inan the year1971-1972 fiscal if

necessary. in byIf that amount was fact raised taxation it becomes
part years.of the escrowed Otherwise it does not.
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significantlyyears,For the the situation differsescrowed
474,Madburyprevailed Durham, 108from that which in v. N.H.

heavily(1968), in its240 A.2d which Orford relies advo­760 on
cacy prospective onlyapplication of District v.of a SchoolOrford

60, (1974). Un­Education,Board 114 314 A.2d 665State N.H.of
yearsmoneys plaintiffs thoseMadbury paidbe to forlike the to the

paid inby taxpayers themshould havewere contributed the who
uponyears farquestion. will not “fall athe in Hence the burden
duringtaxpayers thebody of . than existeddifferent . . which

years Durham, 479,question” Madbury A.2din v. 108 N.H. at 240
gopayments theSimilarly presentin toat case the will763. the

very persons offar different bodieswho made them not “toand
taxpayers” be hold thereforewho should not entitled to them. We

applied retro­that the District should beSchool decisionOrford
actively years escrowedas to the fiscal in which the school district

Madburyequitable principles decisionfunds. For on which thethe
appli­no retroactivewas based we hold the decision shall havethat

Desjardins,preceding years. Hamptoncation to Bank v.the Nat’l
68, (1974).114 N.H. 314 A.2d 654

partyjoined HampshireNew a thirdOrford the State of as
pay­ground fordefendant on the that it reimburse Orfordshould

on anplaintiffs.to Its claim is basedments it will to makehave
Assumingpartiesimplied the under RSA 491:8.contract between
found, itarguendo such contract of indemnification werethat a

moneysobligation forwould not an to reimburse Orfordcreate
very purposetaxpayers forwhich it from its thehas raised own

plaintiffs. suf­legally obligated payto will nothold it Orfordwe
ifposition beenany damage the it havefer as it in same wouldis

duringproperly1975) interpreted(Supp. had beenRSA 194:23-d
years question. to dismissin the state’s motionthe hold thatWe

granted.beshould
anyunnecessary to of theit is considerfurther hold thatWe

by parties theremandthe on this transfer. Weother issues raised
superior thisfor in withto court action accordancematter the

opinion.
Remanded.

sit;Douglas, J., not the others concurred.did


