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John P. ofShea Manchester and MoquinRichard C. Shea{Mr.
orally), plaintiff.for the

Smith,Edward F. Barbean,Andre J. Michael M. Black Pauland
KenneallyV. orally),{Mr. Barbean for Hampshirethe New De-

partment Employmentof Security.

Douglas, In unemploymentJ. this compensation appeal, up-we
superiorhold the court’s award of plaintiff,benefits to the and its

order that the department paydefendant plaintiff’sthe counsel
fees in the amount of $250.

plaintiff,The Helen Germain,St. employedwas as a waitress at
the Howard Johnson Hooksett,Restaurant in Hampshire,New for

years.over two employmentShe left her September 25, 1974,on
as a disputeresult of a employerwith concerningher her refusal
to Sundays.work on Mrs. St. subsequently appliedGermain for
unemployment compensation, but by department’swas thedenied
certifying appealofficer and tribunal, groundson bythe that re-
fusing Sundaysto work on she failed to requirementmeet the

(Supp.of RSA 1975)282:3 C ready,that she willingbe and able
acceptto “duringsuitable work all the hours for which there is a

market for offers,”the services and that she[s]he left work volun-
tarily goodwithout plaintiff appealedcause. The superiorto the

provisionscourt under the of (Supp.RSA 1975).282:5 G The
{Perkins, J.)Court plaintifffound that the was entitled bene-to

fits, grantedand her departmentmotion that the requiredbe to
pay her Followingreasonable hearingcounsel fees. on defendant’s
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fees,ofawardreconsideration, affirmed itsthe courtformotion
“unconscionable”beendepartment’s conduct hadstating that the

notshouldplaintiffthe“arbitrary capricious,” and thatandand
unnecessaryinstituting action.anput ofto the costbeenhave

plain-hearing thesuperior werecourttheatthree witnessesThe
Zimont,Pavlidis, and Charlotteemployer Petertiff, formerher
plaintiffthat thetimeat thehostessrestaurantserved aswho had
Mrs. St.employment interview.herwho conductedhired andwas
regularSundays as ato work onrefusedthat shestatedGermain

herSunday wasitreasons, onreligious becauseandpractice for
thattestifiedchurch.elderly mother to Shetake hercustom to

ZimontCharlotteemployment she had toldduring interviewher
emergencies, that sheandSundays inonly onworkshe wouldthat

Sunday wouldregular workunderstanding thatthehired withwas
testimony,thisconfirmedMrs. Zimontrequired of her.benot

Mrs. Germainthat St.Mr. Pavlidisstating had informedshethat
hiring withherSundays had authorizedand heonnot workcould

neverthat shetestifiedfurtherknowledge. Mrs. St. Germainthis
arose, con-aemergency asSunday anwhenato work onrefused

everySunday twoleast oneatshe workedsequence of which
the timeAtthis basis.onwilling continuetowasmonths. She

six-dayworking workaplaintiff wasemployment, thehershe left
re-wasany whichhours, plus overtimeforty-fiveforty toweek of

days.duringquested those sixof her
Mrs. St. Ger-ofnot knownhadthat hetestifiedMr. Pavlidis

beenhad notSundays, that sheandtopolicy not workmain’s
plain-to so work. Whenhavewould neverhired that shetold when

working on Sun-it, to startrequested, as she understoodwastiff
bydischarged Mr. Pavlidis.days she refused and was

superior plaintiff didThe court’s determination that the
supportedvoluntarily good amplynot withoutleave work cause is

by parties employmentplaintiff’sthe evidence. The two to the
agreement hiringboth it was a hertestified that condition of that

plaintiff Sundays regularthe not be toasked work on a basis.
agreement by telling plaintiff,Mr. Pavlidis violated this the with­

amplification, Sundays,”that haveout she would to “work a de­
reasonably interpreted regularquitemand which was to mean
hiringSundays. Breach of the contract is a cause attributable to

accordingly superioremployer,the and the court was in itscorrect
(Supp.A(l) 1975); Dept.282:4determination. RSA Putnam v.
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Security, (1961);Employment 495,103 N.H. 175 519A.2dof
(1954).Corp. Brown, 205,99 N.H.v. 108 A.2d 52Nashua

plaintiff met theThe that thecourt’s determination
availability (Supp. 1975)requirement findsof 282:3 alsoRSA C

requirementsupport in is established that thisthe record. It well
availability anyplaintiff fordoes not of the workdemand total

pur­Goings Riley, (1953).93, Theoffered. v. A.2d 13798 N.H. 95
pose requirement to theof the is to test the claimant’s attachment
job bymarket, to thea determination which is made reference
facts each In situationand reasonable circumstances of case. a

imposed availability,where are on the worker’stime limitations
questionthe is whether the worker has so limited the field of suit­

accept gen­able work he cannotwhich will that he be said to be
uinely attached to a labor market. If market for his servicesa

during regardedthem,exists the hours that he offers he should be
Roukey Riley, 351,as available for work. 96 30v. N.H. 77 A.2d

(1950).

plaintiff dayscase,In the the six ofinstant was available
including daysweek,the intwo of the three busiest the restaurant

customarily forty forty-five week,trade. She worked to hours a
willing any requested her,and was to work overtime that was of

any willingFurthermore,at hours. she was to work the seventh
Sunday, rejectday, department’s argumentonce a month. theWe

employeeprepared tothat an work such hours is not for“available
work,” or that there is no market for Mrs. St. Germain’s services
during superiorinthe hours which she offers them. The court’s

appeal plaintiff’sreversal of the tribunal’s of benefitsdenial the
supported byis the record.

remaining question proprietyThe is the of the court’s
Adams,award of counsel fees to the defendant. In v.Harkeem

(1977), day,687, that117 N.H. 377 A.2d 617 decided this we held
litigation throughunnecessarily prolongedwhere is instituted or

party’s oppressive, arbitrary, capriciousvexatious,a or bad faith
attorneys’ opponentconduct, an award of fees is within theto his

power. case,court’s In the the found that theinstant trial court
handling by departmentinstitution of this action the of em­and

ployment security “arbitrary capricious,” plain­was and that the
put expense institutingtiff should not have been to the cost ofand

against departmentan the toaction recover what she was entitled
place any suit,to receive in the first without and that treat-the
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On“unconscionable.”by wasplaintiff the defendantof thement
findings aresay that thesehere,presented we cannotrecordthe

any support evidence. Hardwarewrong in theclearly or without
(1965).412, 213 A.2d 692Hopkins, 106 N.H.Co. v.Mut. Cas.

attorneys’ was within the discretionAccordingly, feesthe ofaward
court, no abuse thereof.and findthe weof

Exceptions overruled.

J., sit; concurred.Grimes, the othersdid not
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