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Belknap
No. 7587

Constructors,Concrete Inc.

v.

The Manchester Bank

August 29, 1977

David,(Mr. orally),Hemeon,Decker & of Laconia R. Decker for
plaintiff.the

McLane, Graf, Greene, Middleton,Raulerson & of Manchester
(Mr.Felmly Felmly orally),and Bruce W. for the defendant.

Lampron, by byplaintiffJ. This is an action writ dated
July 23, 1975, pro-to therecover value of labor and materials

1973, through 1974,vided from in the constructionOctober June
footings, foundations,of concrete and for Mad River Con-floors

dominiums, Inc., development company.a real estate This concrete
performed apartmentconstruction work was for condominiuma

project Valley. mortgageeunit in Defendant was a ofWaterville
(hereinafter “developer”)Mad River theseCondominiums for

apartment allegedcondominium units. In this defendant isaction
joint partnership developer,to have acted in venture ora with the

preferred developerto have itself over other creditors when the
difficulty, participatedin to have inwas financial and the business

developer. Through allegations plaintiffthesedecisions of the seeks
May 9, 1975, develop-defendant, on theto have which foreclosed
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mortgage, liable for thethe heldproperty the terms ofunderment
plaintiff$85,910.00unpaid the construction workof due onbalance

developer.for theperformed
tobrought action, filed a motionplaintiff defendantthisWhen

estoppel. Thejudicata or collateralgrounds of reson thedismiss
broughtplaintiff earlierhadwas thatfor defendant’s motionbasis

injunctiondeveloper petition for anagainst aand thedefendant
by agree-settledbeenagainst of unit 7A which hadforeclosure

party.markings “Neitherfollowing entered:docketment and the
No interest.”cause. No costs.for the samefurther actionNo

aheld beforemotion to dismiss washearingA on defendant’s
Morse, Jr., Esq.), that the secondwho found(Mayland H.Master

judicata recom-andprinciples of resthebarred underwasaction
report recommenda-granted. His andbethe motionmended that

C.J.), and anby (Keller,Superiorapproved Courttion were the
was entered.recommendationwith the master’sorder in accordance
transferredruling reserved andexception wasto thisPlaintiff’s

Batchelder,by J.
theplaintiff underby is not barredthat this actionWe hold

itestoppel, thatjudicata andor collateralprinciples of either res
grant dismiss.motion totrial court to defendant’swas error for the

plaintiff into1974, developer entered14, the and hadOn March
pur-plaintiff agreedagreement by which topurchase and salea

pricebuilding ofA the totalunit in forchase condominium 7
agreed the re-paid $3,990 it was thatand$39,900.00. Plaintiff

charged againstprice tomaining purchase was be$35,910.00 of the
developer plaintiff’sby the forin that amount owedthe balance

plaintiffAlthough president ofthework.constructionconcrete
7A, title tocompany unitinto condominiummovedconstruction

developer plaintiff into ac-from thenot transferredthe unit was
agreement.with thecordance

meantime, developer mortgagethe defaulted onIn the its note
obligation proceedings,started foreclosureand defendant fore-the

A.M.,being 9,Mayfor on Inclosure sale scheduled 9:00 1975.
preserve rights 7A, plaintiff negotiatedto it inorder the had unit

defendant, seekingwith a transfer of this unit on the same terms
developerdeveloper.it with the Because theas had had run out of

money, refused to transfer the unitdefendant on these terms as
would have amounted to a further extension ofthat funds to the

developer. payPlaintiff inthen offered to duecash the balance



672

agreementpurchaseunder the and sale entered into with the de-
veloper. Through unexplained delays, plaintiff did not receive the
deed it conduct financingneeded to a title search in order to secure

purchasefor its of unit 7A.
May 7, 1975, toOn due the imminence of the foreclosure sale

delay obtainingand the in 7A, plaintiffcontinued a deed to unit
brought equity against developeran defendant,action the and
seeking temporary permanent injunction againsta and defendant

foreclosing 7A, seeking conveyancefrom on unit of title to unit 7A
upon payment purchase price byof the balance of the plaintiff,

asking other,and for “such further and different relief as to the
may just.” May 8,Court 1975,seem On hearingthe date set for the

plaintiff’s petition, partieson agree-bythe settled the matter an
ment following morningthat the foreclosure sale scheduled for the

delayed upwould be to two hours so that the deed and title diffi-
culties could party.be worked out. The “Neither furtherNo action
for markingsthe same cause.” Shortlydocket were beforeentered.
the apartmentforeclosure sale of the condominium fol-units the
lowing morning, byto conveyed plaintifftitle unit 7A was to the
developer upon payment of purchase pricethe balance of the under

agreement,their and defendant released unit from the fore-7A
closure sale.

The judicataheart of the ofdoctrine res is that a final
judgment by competent jurisdictioncourt upona of is conclusive

parties a'subsequent litigationthe in involving the same cause of
Claremont,action. 55, 56, 867,Ainsworth v. 108 N.H. 226 A.2d

(1967).869 judgmentThe same result can follow from a consent
this,resulting markingsin docket such as those inentered case.

Lebanon, 20,Moore v. 96 (1949).N.H. 69 A.2d 516 It is therefore
importanceof the utmost presentin a situation like the to deter­

elements,mine issue, plain­what were the essential or matters in in
petition injunctiontiff’s for an as well as what are the inelements

plaintiff’s againstissue in action the defendant bank. Laconia Nat’l
Lavallee, 353, 355, 107,Bank v. (1950).96 N.H. 77 A.2d 108

petition injunction againstPlaintiff’s for an foreclosure was
purchase agreementbased on a plaintiffand sale between the and

developer. wrongthe plaintiff soughtThe for which relief was the
developer conveyfailure of upon paymentthe to unit 7A of the
purchase price, conveyancebalance of the which jeopar-would be

by According agreementdized defendant’s foreclosure. to the the
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realityclosingpaid in the un-$35,910.00sum of to be at the was
plaintiff developerpaid by for andmaterials labor.balance due the

willing ready payHowever, alleged toplaintiff that it was and
validitycash, Consequently the orthis amount in which it did.

developerplaintiff’s against not in issueamount of claim the was
proceeding.in this

engagedallege petitionin that defendant haditsPlaintiff did
jointpartnershipin ordeveloper’s decisions, ain the had acted

preferreddeveloper, over otherhad itselfventure with the and
developer. However, most,at constitutedthesecreditors of the

on thehave been introducedin which“matters evidence” could
enjoinequitable the fore-there basis toissue of whether was an

allegations were ac-of these notclosure sale. Because the lack of time
by agree-tually sought by plaintiff, and receivedtried. The relief the

parties, postponementment of the foreclosure saleof the was a
conveyanceplaintiffwhich a of unit 7A. Laconiaenabled the to receive

107, 108353, 355, 77 (1950).Lavallee,Nat’l 96 N.H. A.2dBank v.
plaintiff againstbrought by the bank onThe writ thereafter the

July unpaid23, 1975, it the due forto recover from balancewas
plaintiff requiredby developer. tolabor The isand materials the

plead developerprove toof contract with theand the existence a
performance thereof,work,do concrete and theconstruction its

prove,plaintiffamount must which isdue it. Furthermore the
processissue, allegedmain of bank in the ofthat the conduct the

project plaintiffthe for thesuch as to it liable to thewas render
by developer.balance due 46 Am. Jur. 2d Venturesthe JointSee

(1969).57§

plaintiff’sWe hold that ofcause action to recover from the
unpaiddefendant bank the developerbalance due from the is a

different plaintiff’s petitioncause of action injunctionthan for an
preventto foreclosure of mortgage.the defendant’s All findings

rulings contraryand to the are erroneous and are set aside. We
further hold the by judicatathat second action is not barred res

plaintiff estopped byand that is not the doctrine estop­of collateral
pel proceedto thereon. Lavallee,Laconia Nat’l Bank v. 96 N.H.
353, 355, 107, (1950);A.2d 108 Co.,77 Morin v. J. H. Valliere 113

431, (1973).N.H. 309 A.2d 153

exceptions sustained; remanded.Plaintiff’s

Bois, J., sit;did not the others concurred.


