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Damon,attorney generalSouter, M. as-H. and EdwardDavid
orally),attorney general the state.forDamon{Mr.sistant

orally,byMerski, for the defendant.J. brief andLeonard

Grimes, indictmentin case are whether anJ. The issues this
specify capacity indrugof must the whichfor the sale controlleda

the failure ofhave acted and whether thedefendant is toclaimed
jury previous case,judge give instruction in atrial to the same as
thereon,relying trial.is cause a newwhen fordefendant was

put partdefendant trial read inThe which was toindictment on
drugknowingly quantityasell of . .that he a controlled .“did

obtaining guilty byso to do.” founda license He waswithout first
1976,January 21,jury and moved for trial onon a new thea

ground although allege agency,the indictment did not thethat
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rulingcourt, contrary previous case, jurya in instructed theto a
guilt agency relation-if defendant acted under anthat it could find

upon rulingship. inclaimed that in reliance the theHe further
rightprevious case, his not to take the standdefendant waived

entrapment.theand did not offer defense of This motion was de-
exceptions by Batchelder,nied and defendant’s were transferred J.

April 19, 1974, p.m., Jayon 8The evidence shows that at about
MyrtleDeWolfe, agent,an undercover met Parenteau and Robert

They Loft,in aBailara Concord. drove to dance hall called the
managed by ap-which was Parenteau anddefendant. left the car

proached people, gotcar,three the came todefendant the into the
packets eighteenfront seat in forand delivered two tinfoil return

dollars.
packetsDefendant testified that he was toasked deliver the and

eighteen by drugscollect the dollars whoParenteau sold and with
difficultywhom he had had danceand had asked to leave the hall.

hoping getHe said that he did this for to her.her rid of He said
drugs eighteenhe obtained the from her and delivered the dollars

prosecution’s supported findingher. Theto evidence a that Paren-
drugteau told buydefendant that to the andDeWolfe wished that

gavedefendant then went and sold himit to DeWolfe and a card
showing where buyhe could be if he to more in thereached wished
future.

appearsIt questionthat defendant notdid raise the of the
sufficiency of the indictment at andtrial has thus thewaived claim.
State v. Taschler, 218, (1976). Moreover,116 N.H. 356 A.2d 697
similar upheld. Stone, 114,indictments beenhave State v. 114 N.H.

Bacon,316 A.2d (1974);196 306,v. 114State N.H. 319 A.2d 636
(1974). “barter, exchange,The itself defines a “sale”statute as or
gift any. by person,. . principal, proprietor,made whether as
agent, employee.” (Supp. 1975).servant or RSA 318-B:1 The de­
fendant amplehad notice that the word “sale” thewould include
capacity in which he admitted on the stand he had acted.

any capacity illegalThe makes the instatute transfer and
required allege specificthe state capacity.is tonot a Defendant

escape by testimonycannot conviction his that inhe acted a dif­
capacityferent sup­from that which the state’s tends toevidence

port. appearIt legislature by includingwould capaci­that the all
justpreventties soughtintended to such a defense as defendant

employto supra.here. State v.See Stone
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unfairlyargumentreject that washedefendant’salsoWe
givejudgebelieving in­the samewouldthe trialmisled into that

previous placing upongivenjudge in a casethe hadstruction that
principalproving adefendant acted asthe of thatthe state burden

judgeproprietor. Nothing trialthat thein the record showsor
anything a defendantso the defendant andor said to misleaddid

givejudge the samewillis to assume that trialnot entitled a
maycharge con­whoin a case with different advocatedifferent a

wrong.priorjudge wasthe that the instructionvince
entrapment, itfor on de-we no basisto the of findAs defense

any assumingtestimony. de-event, thatIn theownfendant’s
entrapment, nois basisthereofhad colorable defensefendant a

totrial court led the defendantthe of thethat actionfor the claim
bysupportedforego evidence, have beendefense, wouldit. ifThe

capacityrespectappropriate theto one as other.withas

Exceptions overruled.

All concurred.
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