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unfairlyargumentreject that washedefendant’salsoWe
givejudgebelieving in­the samewouldthe trialmisled into that

previous placing upongivenjudge in a casethe hadstruction that
principalproving adefendant acted asthe of thatthe state burden

judgeproprietor. Nothing trialthat thein the record showsor
anything a defendantso the defendant andor said to misleaddid

givejudge the samewillis to assume that trialnot entitled a
maycharge con­whoin a case with different advocatedifferent a

wrong.priorjudge wasthe that the instructionvince
entrapment, itfor on de-we no basisto the of findAs defense

any assumingtestimony. de-event, thatIn theownfendant’s
entrapment, nois basisthereofhad colorable defensefendant a

totrial court led the defendantthe of thethat actionfor the claim
bysupportedforego evidence, have beendefense, wouldit. ifThe

capacityrespectappropriate theto one as other.withas

Exceptions overruled.

All concurred.
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plain-orally), for the(Mr. A.Paul GruberDeachman & Gruber
tiffs.

KillKelley(Mr.KillKelley David J.Lord,Nighswander, Martin &
orally), the defendants.for

specificperformanceequity ofDouglas, in forThis is a billJ.
questionpremisesconveyagreement inreal estate. Thetooralan

in Harbor whichCenterof land on Lake Winonaare twelve acres
purchased bycottage. They werehouse and a rentalinclude maina

bygrandfatherplaintiff father,inherited hisChute’s andRichard
Januaryupon in 1973 to defendantthem his deathwho devised

Margaret Shortlyplaintiff’s death,Chute, after his father’smother.
property,Margaretplaintiff sell him the entireasked defendant to

seventy-fivevalue of thousandat the time had a fair marketwhich
agreedthirty-fivedollars, after severalIt wasfor thousand dollars.

plaintiff’sfamily meetings Donna,Patricia andthat defendants
given option purchase lots from Rich-sisters, to one-acrewere an

Margaret.value, fromfinancial assistanceard at market without
pay fivedollars down within three toRichard was to ten thousand

mortgage twenty-fiveyears give Margaret of thousandand a
monthlyyears, payable in In thefor fifteen installments.dollars

Margaret’s paymentsdeath, for theof the balance of theevent
property go July 1, 1973,to Richard andwould his sisters. Since

paid property,wife, Jeanne, have taxes on the collected rentshis
cottage, paidhouse,from the winterized the main insurance and

paid required monthlyutility bills, Richard’s mother the install-
Januaryments, 1974,in In con-and lived the main house. of after

sulting attorney, Margaret changed agree-her Massachusetts the
daughters given includingment so that her were to be four acres

cottage. acquiesce change.the rental to inRichard refused the
hearing, Esq.)(Charles Gallagher,After a the Master T. found

agreement exceptionthat the was an to of Fraudsthe Statute
(RSA 506:1) possession property andbecause of Richard’s of the

improvements He, however,the he recommendedthatwhich made.
prayer specific performance denied,the for furtherbe and that a

plain-determination be made as to the amount of restitution that
approvedBatchelder, J.,tiffs should receive from the defendants.

exceptionsthe Allrecommendations. and transferredwere reserved
to this court.
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argue request specific performancetheirPlaintiffs that for
granted. Althoughbeen thatshould have the master found the

sufficiently performedcontract was to itoral definite and remove
uponFrauds, balancing equitiesfrom the Statute of the he was

persuaded agreement specificallynot that should enforced.the be
exceptions lightconsidered in ruleTheir must be of the that a

theynot be un­master’s determinations will overturned unless are
bysupported the or erroneous of law.evidence as a matter Zuk v.

813,Hale, (1974). to114 N.H. A.2d 448 The master declined330
grant performance finding that,specific underbecause of thehis

property partinagreement, Richard Jeanne would receive theand
paygift, full value to Rich­as while and Donna were toa Patricia

only inRichard’s interestfor their lots and would receiveard
However, the masterhe owed his mother when she died.whatever

any interest in histhe fact Richard also waivedoverlooked that
estate, any owingleftincluding interest balancemother’s in the

mortgage. the trial if hison the master asked Richard atThe
just proposed mortgage,the orconcerned whole estate thewaiver

any in en­that he had waived interest theand Richard answered
appearsfinding upon to. the record havetire . theestate. “When .

by evidence, uponto basedunsupported or been un­been the have
finding Dairygrounds, be set Manchesterthe will aside.”tenable

193, 12, (1926).Hayward, 205, A. 18System, 82 N.H. 132Inc. v.

grant specific per­practice in this state toThe usual is
of v.for for the sale land. See Jesseman Aure­formance contracts

Rybicki,529, (1965);lio, 214 Oil v. 102N.H. A.2d 743106 Gulf
(1959); Gregoire Paradis, 21,51, 100 N.H.149 A.2d v.N.H. 877

Corbin, (1964).(1955); 1143A.2d 328 5A A. Contracts §117
equitiesbalancing notof the did include thethe master’sBecause

gainingDonna thethat Patricia and were benefit ofcrucial fact
estate,of in his mother’s thatwaiver interest balanceRichard’s

incorrectly the master therefound that was anstruck. Oncewas
exceptionagreement the which was an to thefor sale of land Stat­

significantFrauds, equitable“in of reasons forof the absenceute
performance appropriate.”relief, specificrefusing . . .such [was]

Russell, 366, 367-68, 563,Raynor N.E.2dv. 353 Mass. 231 564
significant equitable(1967). refusingforThere no reasons toare

Margaretperformance;grant specific defendant Chute must con­
specified agreement.property plaintiffs invey to as thethe
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clarify theparties furthertopermit thetois remandedThe case
agreement.the oralofdetails

sustained; remanded.Exceptions

All concurred.
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