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$50,000salary approximatelystated, ofpreviously aAs with
presentbyincrease, hisno childrenprobability willin allwhich
60,age thewhen he reachesbenefitswife, retirementliberaland

figureyearly$3,000 maximumability pay theplaintiff the tohas
college theofundergraduate educationby forthe court theordered

reasonablethefigure set well withinchildren, is$3,000and the
limits.

noandcourt’s discretionof thesummary, abuseIn find nowe
isin The orderthe record.errors
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Souter, attorney general,David H. Michaud,and Richard B.
attorney (Mr. orally),Michaud for the state.

Merski, byConcord,Leonard J. of orally,brief and for de-the
fendant.

Grimes, questionJ. rapeThe in this case is certainwhether
prosecutorstatements of the process bydenied defendant due

coercing defendant’s testifying.witnesses into not
rapeDefendant was indicted for May 13,and was convicted on

1976. He thereafter filed motion for parta a new trial based in on
allegation allegedthe eye witnesses, Georgethat certain and Rich-
Place, expectedard testifywhom he behalf,had to in his in-were

privilege againstduced to assert their self-incrimination re-and
testify by prosecutefused to perjurythreats to for ifthem their

testimony previousdiffered from their statements. The motion was
denied exceptionand by Keller,defendant’s was transferred C.J.

appears prosecutorIt subpoenaedthat the had at least one theof
boysPlace to priorbe a witness for the state based on his state-

onlyment and that it Georgewas when he met Place at the court-
house that he testifydiscovered that Place intended to for the de-

prosecutorfendant. The therefore did not call him to the stand.
At the case,close of openingthe state’s defense counsel made an

statement in producewhich witnesses,he stated that he would two
George Place, presentand Richard who were at the time of the al-
leged offense. court juryThe thereafter excused the and instructed

prospectivethe right againstwitnesses of their self-incrimination.
They attorneyconsulted with an bywho had been asked the clerk
of the court to talk with them.

attorneyThe prosecutortalked himwith the who told he had
statements from the two Place brothers and if testimonythat their

substantially“was at variance statements,”with the he would take
appropriate dependingsome action on testimonywhat the was.

lawyer discussingThe in the situation with boysthe Place and
parentstheir told them testimonythat their intended was “rather

agentsin itincredible” that thatclaimed of the “virtuallystate had
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pos-prior wasthat there athem andthe statements fromextorted”
chargedtheysibility they they intended, bewouldif testified asthat

proposedperjury. if theirHe them further that eventoldwith
charged per-testimony mightthey withtrue,in bestillwas fact

depending prosecutor’sjury them ofHe advisedon decision.the
urgedright against to consultthemandtheir self-incrimination

independent lawyer.their ownwith
lawyerhearing motion, hadthe who advisedthe on theAt

boys beencourt he not think there hadtold the that didPlacethe
byany true under N.H.It is thatundue influenceexerted the state.

“right produce proofsConst, pt. to allI, 15 defendant has aart. a
may Witnesses, however, ato havebe favorable himself.”that

properperfectlyagainstright theit forand wasself-incrimination
opportunitygiveright them anthem of that and toto advisecourt

takinglawyer stand.a before theto consult with
obtaining fromin of the assistance a law­It the coursewas

possibility chargesperjuryyer learned of the ofthat the witnesses
pos­testimony signedfrom their statements. Thisif their differed

advisinglawyersibility inthemto the who waswould be obvious
givenpreviouslytheof between statementsview the direct conflict

testimony. goodwas reason toThere therefore atheir intendedand
lawyergivenpossibility. theThethat informationthem ofadvise

prior properregardingboysassisting wasthe statementsPlacethe
understanding findingnecessary facts, and a thatof theto hisand

perjurybyprosecutor threats ofexerted undue influencethe
certainly compelled.charges notwas

greatly Texas,v. 409 95from U.S.This differs Webbcase
(1972), hisit had been deniedwas held that the defendantwhere

processright produce because thein dueto evidence his behalf and
judge singled him heand thata defense witness warnedtrial out

falsely.chargepossibility perjury if heof a testifiedwould face the
byoverpowering position,judge himself,case, in hisIn that the

strong threatening language, induced the defensethe use of and
appeartestify. therewitness it does not thatto refuse to In Webb

completelyany prior known to bewere which werestatements
giveopposite testimony therewitness intended to andto the the

justification languagethreatening Inno of the court.was for the
possibilityinfact case us the court did not mention thethe before

charges only properlyperjury the witnesses but themof to advised
againstrighttheir self-incrimination.of
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prejudiced timingbyDefendant furtherclaims that he was the
testify just openingof the refusal to because he anhad made state-

gavein boys testifyment which he stated that the Place would and
summary expected testimony.a of their

openingHowever defendant’s counsel knew before his
might problemstatement was made that there inbe a and he had

right expectedfact told the witnesses of their fifth amendment and
may expectedthe court to do so. In fact he have some ad­tactical

vantage by telling jury expected saythe what he them to thenand
argue, did, subpoenaedto as he that the state them hadhad but

not called them and that the defense “would havehave liked to
placed theyhim on the and also the second witness but werestand

Havingtestify.” did,afraid to made the election he he nowcannot
complain.

Exception overruled.

All concurred.
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