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Catalfo, Cappiello,Jr. and Daniel M. of (Mr. Cap-DoverAlfred
piello orally), plaintiff.for the
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(Mr.KillKelley, DavidofNighswander, Lord, LaconiaMartin &
KillKelley orally), forJ. the defendant.

brought by seeking toplaintiffLampron, J. This is actionan
SloopFriendship knownpurchase ofhis arescind from defendant

having deceased, Mon-Eagle. Helenas the Robert MontanaWhite
tana, be-executrix, haddefendant. Trial waswas substituted as

(Charles Gallagher, Esq.), recommendedfore whoa Master T.
$13,250.judgment inplaintiff offor the and verdict the amount

anypay bills out-The thatfurther recommended defendantmaster
Eagle. recom-storagestanding master’sfor the the White Theof

there-approved issued in accordanceand an ordermendation was
excepted var-and toby Keller,with to orderC.J. Defendant the

rulings filedfindings by also aious the master. Defendantand
thatmaster’sto the The recommendationmotion vacate verdict.

subjectby Batchelder, J.,approved tothis be deniedmotion was
byquestions raisedexception. of lawThereafter alldefendant’s

inexceptions by exceptions theforegoing other takenthe and
Batchelder,by J.transferredwere reserved andcourse of trial

SloopFriendship the Whitepurchased known astheDefendant
Eagle to sell thedefendant decidedin 1971in 1955. Sometime

1, 1971, plaintiffsloop defendantSeptember andon or aboutand
parties signedbegan 17, 1971,discussing theits sale. On October

agreed price $13,500ofSell,”an with an“Intent to Purchase and
by on Jan-sloop. price reduced andfor The laterthe was $250

Eagleuary 1972, parties1, signedthe bill of sale for the Whitea
price $13,250.with ofa sale

Eagleput into the1972, plaintiff theAt the end of June White
plankingallowing ordinarily thetime forwater. After sufficient

watertight hull, plaintiffswell, up,” foundto form aor “make to
Eagle Plaintiffcould be sailed.that the still leaked and notWhite

dry hullrot in the andthen that there was extensivediscovered
repairs discus-substantial. After somethat the cost of would be

concerningin thesions of the summerwith defendant the course
letterproblem, September 8, 1972, plaintiff aon wrote defendant

thecomplaining dry of Whitethe rot and unseaworthinessabout
EagleEagle demanding Whitetake back theand that defendant

plaintiffpurchase price. Defendant refused andand refund the
brought this action.

plaintiff’s is that breach of anbasis for action there was aThe
express allegedwarranty. RSA 382-A: 2-313. Plaintiff that defend-
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ant, negotiations priorin sale,the course of to certainmade state-
ments to Eaglethe effect that up”the White would “make when
placed in watertight,the water and become and that such state-
ments express warrantytoamounted sloop’san toas the condi-

argues anytion. byDefendant that statements made defendant
prior to sale could not be constitutingadmitted or considered as

express warranty byan virtue (Parolof RSA 382-A: 2-202 or
Rule).Extrinsic arguesEvidence Defendant further that because

incorporatedbill bythe of sale reference advertise-defendant’s
Eagle,ment for the “[y]ourWhite which theincluded statement

survey welcome,”is bythe sale as well as all statements made
surveydefendant were on beingconditioned such a made.

express warranty mayUnder the Uniform Commercial Code an
by “anybe created seller prom-a who makes affirmation orof fact

buyer goods..ise . to the partwhich to therelates and becomes
bargain.”of the of the 382-A:2-313(1) (a).basis RSA In addi-

tion, “any description goods partof the which is made of the basis
bargain expressof warranty goodsthe creates an that the shall

description.” (b).conform to the 2-313(1)RSA 382-A:

general, byIn affirmations of fact made a seller theabout
goods being part descriptionsold are considered a of the of the
goods regarded forming part agreement.and are as a of the sales

2-313;Laws Comment to Anderson,3 382-A:RSA 1 R.JJniform
(2dUniform Commercial 1970).Code 2-313:45 ed. There was§

during negotiations partiesevidence that the course of the had
ship’s watertightnessthediscussed and that defendant had told

plaintiff Eagle watertight placedthat the White would become once
up.”in water Consideringand allowed sufficient time to “make the

negotiations parties plaintiff’swhole, particularlyof the as a con­
Eagle watertight,cern with whether the White was and consider­

ing importance watertightness ship,the of for a these assurances
by regarding Eagledefendant the ofcondition the couldWhite
properly making part bargain.be asconsidered of ofthe basis the

Anderson, supra1 Therefore,See R. 2-313:7. unless the master§
precluded considering bywas otherwise from these statements

defendant, granting plaintiff’s requestthe master did not inerr
findings rulingsfor descriptionsand that these affirmations or of

byEagle warrantyexpressthe White defendant created an under
(a)2-313(1) (b). Fargoboth RSA 382-A: and See Machine &

Kearney Corp., Supp. (E.D.Tool Co. v. & Trecker 428 F. 364
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1977); PierEnterprises, Inc. v. NorthCapital EquipmentMich.
(1969).App. 264, N.E.2d 542Co., 2d 254117 Ill.Terminal

any oraladditionalofevidence2-202 excludesRSA 382-A:
byagreementagreement theis intendedterms when a writtenor

agreement.expression However,parties unlessof theirto finalbe a
completewriting ofstatementexclusiveandintended as athe was

agreement, termsadditionalof consistentevidencethe terms of the
(b). thatno evidenceThere was382-A: 2-202is admissible. RSA

purchase,writings billthetocase, of intentnoticein this thethe
byincorporated reference,thereinsale, the advertisementof and

completeconstitutingby parties ex­andaasthewere intended
agreement. masterThetheirthe terms ofofclusive statement

regardingproperly thestatementsfind defendant’s’couldtherefore
warrantyexpressbeingwatertightnessEagle’s whichas anWhite

agreement. LineSee Shoreterm of theconsistent additionalwas a
App.Chemicals, Ltd., 24 Ariz.&Properties, v. Deer-O-PaintsInc.

(1975), Tanny Inter­v. VicIns. Co.331, CentennialP.2d 760538
(1975);App. Ander­1 R.137, N.E.2d 330national, 34646 2dOhio

Nordstrom,2-313:22; SalesR.§son, Commercial CodeUniform
(1970).§ 53

advertisement,in thestatementfound theThe master
“ onlysurvey[y] “wasdefendantwelcome,” mean thattoisour

Eagletouting” incon­was notthat this statementandthe White
meaningwarranty.express of this statementThethewithsistent

questionparties betowas athethe contract betweenterm ofas a
Cray,by 109v.trier of fact. O’Donnellmaster as theresolved the

(1968). him thebeforeevidenceOn the223, 83248 A.2dN.H.
by plaintiffsurveyproperly notwastheafind thatcouldmaster

warranty byexpress RSAdefendant.madethea condition on
(2).382-A: 2-313

argues plaintiff provefailed toDefendant that a breach
leakingwarranty did not establishof because the evidence that the

Eagle by dry by anyrot,caused the orof the was otherWhite
leakingcause, that theand therefore did not establish constituted

alleged warranty. It is true the master founda breach of the that
leaking dry inthere was no evidence to connect the with the rot

However, master not thathull. the did find defendant had madethe
anyany warranty Eagle drythat the was free from rot.White

plaintiffRather, the master found that defendant had told that the
Eagle sailing,suitable for and that defendant’s state-wasWhite
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warrantyments which created the were to the theeffect that
EagleWhite had not leaked and would not sufficientleak after a

swelling period was allowed. The master found that the White
”Eagle’s “inability up’ warranty.to ‘make created a breach of this

itWhile is true that there was no evidence to the causeestablish
leaking, necessary. plaintiffof the such evidence was not wasThe

required only warrantyexpresstheto establish existence of an
Eagleand to establish that the was in that itsWhite defective

comply bycondition did not with the condition defend-warranted
Co., 254,ant. Hansen v. Firestone Tire and Rubber F.2d 258276

(6th 1960); Fargo KearneyCir. Machine & Tool Co. v. Trecker&
Corp., Supp. 364, (E.D. McCarty1977);428 F. 373-74 Mich. v.

Korvette, Inc., App. 421, 437, 253,E. J. 26428 Md. 347 A.2d
(1975); Co., (S.D.Swenson v. Chevron Chemical 234 N.W.2d 38
1975). undisputed EagleThe evidence was con-that the White

seaworthy despite beingtinued to leak and was not allowed to soak
establishingfor over six weeks. Plaintiff therefore met his burden

the boat’s defective condition.

argues any warrantyDefendant also that made related
only Eagleto the condition of the White at the of andtime sale

plaintiff prove Eaglethat tofailed that the not war­White was as
expressranted at warranty generallythat time. anWhile related

only goodsto sale, warrantythe ofcondition the at the time of a
may point specified. Anderson,relate to another in time if so 1 R.
supra warranty byThe2-313:12.§ found the master to have

bybeen Eagle leak;made thatdefendant was the notWhite would
tightit swelling period.that would be after a two-week dis­The

parties priorcussions Septem­between the to sale occurred after
1, 1971,ber the January 1,and bill of sale was dated It1972.

following springwould not be until plaintiffthe or summer that
putwould have the first to Eagleoccasion the White in the water

swellingand allow for the defendant indicated would occur. The
warranty tightnessas to therefore simplydid not relate to the

Eaglecondition of sale, necessarilythe of the dateWhite as of but
putrelated to the time when the boat would be in the water and

prepared sailing.for Under these circumstances defendant’s state­
express warrantyment amounted to an and did not constitute a

guaranty performance.of Anderson,future See R. Uniform Com­
(1970-19742-313:12.1 Supp.).mercial Code Cum.§



729

warrantytheprove ofAlthough plaintiff a breachcould
ittimeestablishing Eagle atwas defective theby the Whitethat

necessary thatwater,placed in it nevertheless alsothe waswas
purchase wasfollowing itsplaintiff prove boatthat his care of the

part to itsproper, on contributed defectiveand that no failure his
Co., Minn.Manufacturing 301condition. Heil v. ChemicalStandard
Arp, P.2d315, (1974); Co. v. 504223 N.W.2d 37 SerumColorado

present detailed evi­(Wyo. 1972). Although plaintiff did not801
Eagle time ofregarding thecare of betweendence his the White
water, neverthe­purchase put in the there wasand the it wastime

thatcould concludeless sufficient from which the masterevidence
proper failure onplaintiff’s nocare been and thatof the boat had

leaking. thatplaintiff’s part testifiedthe Plaintiffwas a cause of
andtogether fall of 1971the boat in thehe and defendant covered

prepared he discussedit for also testified thatthe winter. Plaintiff
launchingpreparing theproceduresthe for andwith defendant

guid­spring he onin the and that relied defendant’sboat of 1972
prepare launch the boat.properly andand advice so as toance

plaintifftestimonyof the master could find thatOn the basis the
properEagle was bothfor in a manner whichhad cared the White

warranty notboatand consistent that the wouldwith defendant’s
leak.

argues plaintiffif aestablishedthat evenDefendant
express plaintiff to awarranty,of not entitledbreach an was

arguesremedy either of rescission of revocation. Defendantor
provision inthat because there is no for rescission the Uniform

AlthoughCode, remedy plaintiff.Commercial that unavailable tois
althoughplaintiff’s brought rescission,bill of andaction was as a

specificallyit is true that notthe Uniform Code doesCommercial
provide “rescission,” held,for have commentatorsother courts and
agree, acceptance thethat of torescission and revocation amount

thing Code, particularlysame under the sinceUniform Commercial
remedy buyercancellation is hasa available to a who established

acceptance. LeVan,(1);ofrevocation RSA 382-A: 2-711 Prince v.
959, (Alas. 1971); Whitney,486 P.2d 962-63 Lanners v. 247 Ore.

223, 234, 398, (1967); Hampshire428 403P.2d see New Comments
2-608; Anderson,to RSA 2 R.382-A: Uniform Commercial Code

2-608:8, (2d 1971).2-711:19 ed. The issue is therefore whether§§
plaintiff necessaryestablished the elements for a revocation of
acceptance RSA 382-A: 2-608.under
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buyer mayA acceptancerevoke his when the nonconform­
ity goods substantially impairsof the him,their value to if his
acceptance discovery non-conformitywas “without of such if his
acceptance reasonablywas byinduced ... seller’sthe assurances.”

2-608(1) (b);382-A: Whitney, 223, 234,RSA Lanners v. 247 Ore.
398, (1967). buyer428 notifyP.2d 402 The must also the seller

acceptanceof his revocation of “within a reasonable time after
buyerthe grounddiscovers or should have discovered the for it

any changeand before goodssubstantial in the iswhich caused
by supplementaltheir own (2).defects.” RSA 382-A: 2-608 In his
report leakythe master found that the condition of the White
Eagle put“was not discoverable until she was in the water in the

season,” “plaintiff acceptance1972 and that revoked his of the boat
within a reasonable time thereafter.” The master also found that

leaking substantially impairedexcessive the boat’s value to“[t]he
[plaintiff] meaningwithin the of 382-A: 2-608 even withoutRSA

impairmentevidence of the dollar ofamount involved.” The master
necessary accept­concluded that all the elements for revocation of

present.ance were

argues plaintiffDefendant presentthat anyfailed to evi­
impairmentdence to show of value. In Asciolla v. Manter Olds­

mobile-Pontiac, 85,Inc. 117 N.H. (1977), pointed370 A.2d 270 we
althoughout that the trier of objectivefact must make an deter­

mination that goodsthe value of the substantiallyhas been im­
paired, it is questionnevertheless a per­to be determined from the
spective particularof the 88-89,individual. Id. at 370 A.2d at 273.
Common sense would indicate leakingthat excessive in a wooden
sailing sloop, such as to render it unseaworthy, generallywould
impair the value of substantially anyone.the boat lightfor In
of the testimony regarding the leaking,boat’s the master was
certainly plaintiff’sentitled to testimonybelieve leakingthat the
of Eaglethe substantially impairedWhite its value to him as a
sailing sloop. required provePlaintiff was not to a diminution in
monetary Anderson, supravalue. 2 R. 2-608:13. Defendant ar­§
gues plaintiffthat because dryintroduced no evidence to link the
rot in the hull leaking,with the excessive onlybecauseand the
evidence repairintroduced as to the cost of repairto therelated

dry rot, plaintiffof the failed to establish that the defective con­
Eagleofdition the White was more than a trivial defect which

easily adjusted repairedcould be or at little cost. See Asciolla v.
Inc.,Manter 90,Oldsmobile-Pontiac 117 N.H. 274;at 370 A.2d at
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1, 9, A.2dCompany, 68 342N.J.Herbstman v. Eastman Kodak
181, 185 Anderson, supra(1975); 2-608:10.2 R. §

Consideration of the cost repairsand ofextensiveness
required onlyis determiningone of the criteria for whether the

goods buyer substantially impaired.value of the for the has been
by plaintiff leakingEven when notified of the excessive which con­

despite period soaking,tinued an ofextended notdefendant did
ready problem. any event,offer a solution to alleviate the In even

leaking readily repaired,if leakingthe could be this constituted a
part boat, justin part,defect an essential of the not triviala and

leaking, coupled discovery dry rot,the continued with the of could
severelyreasonably plaintiff’sbe considered to have undermined

sailingEagleconfidence in the soundness of the White as vessel.a
findingThe master therefore did not err in the value of thethat

Eagle impaired.substantiallyWhite had been See Asciolla v. Man­
Oldsmobile-Pontiac, Inc., 89-90,ter at 274.117 N.H. 370 A.2d at

Although part buyerreliance on the of the is not
necessary express warranty,for the of ancreation the master
properly plaintiff relyfound that in fact on affir­did defendant’s

partmation that the would not leak and it of bar­boat became the
gain. Nordstrom, (1970). plaintiffR. not dis­Sales 68 As did§

leaking problem purchase,cover the until several hismonths after
plaintiffit accepted Eagle discoveryis clear that the withoutWhite

nonconformity, plaintiff’sof acceptancethe and that of the White
Eagle part byinwas induced defendant’s assurances that the boat

watertight, meeting requirementsbewould thus the of RSA
2-608(1) (b) acceptance.382-A: for revocation of There is also

support finding plaintiffevidence to the master’s that notified de­
Eagleoffendant the defective condition of the and of hisWhite

acceptancerevocation of within a reasonable time after he dis­
leakingcovered wasand able to ascertain the extensiveness of the

problem. plaintiffThe master’s therefore cor­verdict for the was
2-711(1); 2-715(1).rect. RSA 382-A: RSA 382-A:

argues plaintiff’sDefendant also that because com­
plaints in the summer litigationof 1972 as well as his of this case

dryfocused on the rot in the hull of Eagle,the White defendant
given anywas not defect,notice of other opportunityand nohad
any ampleto cure other defect. There is evidence in the record

that Eagle’sdefendant had notice of leaking.the White excessive
opportunityWhether or he drynot had an to cure either the rot
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leaking thisany possible the is not toor of relevantother cause
speaksrevocation, 2-608(1) (a)In RSA 382-A:case. the context of

readingseasonablyopportunity cure a defect. Ato the toseller’s
thesituation whereof this indicates that this refers to asection

knowledge defect,buyer accepts goods of the but withthe with
Anderson, supraexpectation 2-608:4.the cured. 2 R.it will be §

in this case.Such was not the situation
excluding fromargues the master erred inalso thatDefendant

Lusty,survey report Eagle by ofthe Davidevidence a on White
plaintiff,Lusty Turner, prepared at hisbeen forand which had

purchaserequest, prior the boat. Defendantto his todecision
survey report grounds. The firstsought of on twoadmission the

plaintiff’s knowledgeshowing of thepurpose Whitefor the ofwas
purchase. thatEagle’s of The second wascondition at the time

complete report, plaintiff’sasrequired of theadmissionfairness
duringreport’s di-some of the substancecounsel had introduced

during of de-plaintiff cross-examinationof andrect examination
expertfendant’s witness.

involving express warranty, knowledgeIn a case an of
goods’ part buyer maythe condition on the of ifthe be relevant
buyer inspection,the has made his own relied on that in­and has

spection any description representations byrather than on or the
Capital Enterprises, Inc.,seller. 39 Ill.Alan Wood Steel Co. v.

App. 48, 57, 627, Sylvia(1976);3d 349 N.E.2d Co. v.635 Coal
1,Mercury Co., 818, 827,Coal 151 7& Coke W. Va. 156 S.E.2d

buyer goods(1967). inspected notThe fact that the has the will
negate expressnecessarily warranty inspectionan if notthe did

assurances,inreveal the defects contradiction of the andseller’s
representations.buyer Capital Equip­if the relied on the seller’s

Enterprises, Co., App.ment Inc. v. North Pier Terminal 117 Ill.
264, 270, 542, (1969). Lusty and Turner2d 254 N.E.2d 545 The

survey report purpose showingwas therefore admissible for the of
plaintiff’s knowledge Eagleofof the condition the at theWhite

purchase. However, reporttime of the substance of the could not
proof of the conditionhave been introduced as of the boat.

transcript however,reading reveals, inA of the that
cross-examining plaintiff, defendant’s counsel introducewas able to

essentially parts survey reportall of theinto the record which
bearing plaintiff’shavenow claims would a on knowl­defendant

edge. portionsto considerAs the master was able the relevant of
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anysurvey prejudice to defendant re-report, findthe we do not
waysulting by of cross-ex-from the introduction of this evidence

311,LeBlanc, N.H.directly. 100than Sullivan v.amination rather
126,(1956); Roy,315, 652, 96 N.H.655-56 Cousins v.125 A.2d

Similarly,129, 416, (1950). of the extensive418 because71 A.2d
plain-cross-examiningby inreportof defendant’s counseluse the

ruling report nottiff, not admissible didthat the wasthe master’s
might haveany to whichprinciple of fairness the defendantviolate

Clapprequired report into Seethe be admitted evidence.that full
(1937).65, 572,McCleary, 67-68, 192 A. 573-74v. N.H.Co. 89

inargument is that the master erredDefendant’s final
plaintiffrequest finding rulinggranting plaintiff’s thatfor a and

properly with reason­stored and has held same“had had the boat
acceptancebuyer “has the sameA who revokedable care.” has

goodsregard hadrights to as if heand with the involvedduties
However, revokedrejected 382-A:2-608(3). after hethem.” RSA

dutyEagleacceptance plaintiff most theof the had athis White
per­toa time sufficientthe care forto hold boat with reasonable

plain­382-A:2-602(2) (b).it. Themit defendant to remove RSA
beyondperiodEagle for a of time thattiff has stored the White

possession. Althoughnecessary a wit­for the to recoverdefendant
prop­Eagle was notthat the Whiteness for defendant testified

Sales,erly Winnipesaukee there wereandcovered at Cruiser
claim, was nophotographs to substantiate this thereintroduced

any im­testimony Eagle in fact fromthat had sufferedthe White
proper storage. According plaintiff’s testimonyin he hadcare to

storageEagle Winnipesaukee fortaken the White to Cruiser Sales
condition,storagekeep inand them to andhad instructed the boat

in us we can­addition had insured the boat. On the record before
say findingsupportnot that the master’s thatthe evidence did not

storingplaintiff properexercised care in the Whitereasonable and
Eagle. 10,Co., 111 273Wescott v. Lumbermens Mut. Cas. N.H.

(1971).A.2d 684

exceptions overruled.Defendant’s

All concurred.


