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equi-persons anof is alsoon andis based the numberas itstatute
justifiedperson be-greater charge first isfor theThetable basis.

wouldmaking whichof the service availablethe basic costcause of
not be met.otherwise

usage reason­on isbasedresidential rate not waterThe
under themeters notable, especially in which arethis case where

ordinarily placed Theresidences.intown are notcontrol of the
propertyrequire hisplaintiff does not thathas a meterfact that

usage. To would treat hissocharged basis of water doon thebe
those withindifferently residential units. Allproperty from other

is reasonablethe same there aclass are treated andthe residential
mathematicalfact thatThe absolutethe classes.basis for various

system invalid. Seenot render thedoesequality not achievedis
(1953). hold305, WeJaffrey, 100 A.2d 16398 N.H.v.Duncan

meet hisplaintiff tohas failedthatmaster’s conclusionthat the
unlawful, unreason­charged himtoproof the isthat feeburden of

by that dis­discriminatory andable, supported the recordisor
proper.petitionthe wasmissal of

Exceptions overruled.

All concurred.

Kequest of the Senate
No. 7848

Opinion of The Justices

13,October 1977
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following 12,adopted by JulyThe resolution was the senate on
1977, supreme July 14,and filed with the court on 1977:

“WHEREAS, pending Senate,there is in the Bill Num-House
439, authorizing supply pollutionber ‘An Act the con-water and

implement provisionstrol commission to the of 146-A rela-RSA
spillage; establishing Hampshiretive to oil the New PollutionOil

Fund; making appropriation therefor’;Control and an and

“WHEREAS, expressedbeendoubt has as to the constitutional-
ity provisions bill; now, therefore,of the of said be it

by Senate, justices supreme“RESOLVED the that the of the
respectfully giverequestedcourt be opinionto their on follow-the

ing important questions of law:
general provisions“1. Can the court within the of the consti-
Hampshiretution of proposed byNew enact a statute as House

439, providesBill which pollutionfor the establishment of oilan
by fees,control penaltiesfund to be funded license or other fees

changes generated by chapterand anythe[sic] as well as federal
or other funds which purposeare made available for the of oil
pollution control?

general impose“2. Can the contingentcourt a annual license
operatorfee on an facilityof an oil having storageterminal a

capacity barrels,in excess of 500 within the framework of the
provisions of Hampshire?the constitution of New
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anyimpose unwarrantedprovisions billof thisthe“3. Would
in of commerceviolation theon interstate commercerestrictions

of States ?the Unitedclause of the constitution
the United Statesany provision ofof the constitution“4. Would

by provisions billof this ?violated theor this state beof
tobe instructedthat of thethe clerk Senate“Further resolved

copies of resolu-supreme court 6 thisof theto clerkthetransmit
Fi-bycopies the Senateas amendedHouse Bill 439and 6 oftion

Committee.”nance
following were returned:The answers

Honorablethe Senate:To
supreme follow-justices court submit theundersigned of theThe

your sub-questions in resolutioning containedto theanswers
July 14,1977.to this court onmitted

I

specific per439 a tax of one centbill createsHouse
storagehavingoperatorsthe of oil terminal facilitiesonbarrel

purposecapacities of tax to estab­of 500 barrels. The the isover
pollutionthe of the commis­fund to finance activities controllish a

proportionaterequires that all taxes be andOur constitutionsion.
Const, pt. is, equalreasonable, II, inart. 5—that valuationN.H.

rate, Opinion Justices, 561, 574, 138the 82 N.H.uniform inand of
Justices, 565,(1927), just, Opinion 4284, the N.H.291 andA. of

powerslegislature to classifica­(1829). liberal createThe has570
among upheld ifproperty, will classifica­which be ations taxable

.”“sufficiently constitute distinctive class . . .inclusive to ation is
174, 568,Justices, 177, 570Opinion 114 317 A.2dthe N.H.of

(1974).

petroleum products aconstitutethat refinedhave heldWe
Justices,Opinionsufficiently class taxation.distinctive for theof

sug­strongly177-78, in itselfat 317 570. That114 N.H. A.2d at
gests they suffi­the are derived isthat raw material from which
ciently possessfacilities “a characteristicdistinct to be taxed. Oil

separateproperty,”not to other and their taxationevent common
Justices, 178,114Opinion N.H. at A.2dis constitutional. the 317of

at 570.

storageaccordingThe classification between facilities to
exemptioncapacity in an for thoseeffect creates facilities of less
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reasonable,than 500 barrels. If isthat distinction it is constitu-
Opinion Justices, 570-71;178,tional. 114the N.H. at 317 A.2d atof

Opinion Justices, 536, 845,533, (1951).the 97 N.H. 81 A.2d 848of
prohibit aiding facilityThis bill does not the state from smallera

upto spillage. legislatureclean its But the could conclude that such
facility likelya up spill-would be more to be able to itsclean own

age or thethat small amount of oil that could releasedbe would
pose danger. dangerno substantial theBecause whichat the bill
is principallydirected would larger facilities,arise from the the
classification is constitutional.

oil, regardlessA flat onrate tax each barrel of of the
differing among purchased sources,values barrels from various

unapportioned.is Opinion Justices,unconstitutional because theof
179,114 571; OpinionN.H. Justices,at 317 A.2d at see the 82of

563, However, strictly construed,N.H. at 138 A. 286. pro­at the
posed is Aexaction not a tax. tax anis enforced contribution to

specialraise revenue and not to thereimburse state for services
given party. Gunby Yates, 17,rendered to a 19,v. 214 Ga. 102

548, (1958);S.E.2d 550 Shurtz, 454,In re 448,Trust 242 Iowaof
559, (1951).46 implicitly recognizeN.W.2d 562 Our cases this

OpinionIn Justices, 552,distinction. the 81 N.H. 120 629A.of
(1923), distinguished upon privilegewe between a tax levied the

selling gasolineof charge usingand a exacted from formotorists
highways,the by imposingstate’s pricecollected a increment on

gasoline onlypump, beingtheat the former unconstitutional. The
by“tax” enacted bill 439 chargeHouse is inmore the ofnature a

on oil facilities to maintaining,reimburse the state for and if
necessary employing, pollution equipmentcontrol theirfor benefit.

goThe generalmonies collected from notthis tax do into the fund
revenues, inbut fact the pollutiontax abates when the control

sufficiently capitalized.fund Thus,is imposesHouse bill 439 no
by“tax” in employedthe sense constitution; hence,the it notneed

apportioned.be

Finally, nothingthere inis the law or the constitution to
prevent acceptancethis state’s of federal funds in a scheme of
cooperative participatesThisfederalism. state pro­in other such
grams highwayuses provisionand federal funds. That of this bill
poses no difficulties.
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II

subject, stateare allProposed asHouse bill 439 is
pro­equalprocessenactments, andof the dueto the limitations

Hamp­NewBecausethe fourteenth amendment.tection clauses of
Encyclopediareserves,indigenous see 20shire contains no oil

facilityanyoperator terminal(1970), of oil165-68 theAmericana
engagedmust besubject under this billto licensure and taxation

operator offoreign on theA license taxin interstate or commerce.
foreignequivalent tax interstate orfacility of a onsuch a is the

analysis. See, e.g.,purposes Com­for of constitutionalcommerce
CityNippertBrady, (1977); v.430 U.S. 274plete Auto Transit v.

asRichmond, (1946). conclude that insofar416 We327 U.S.of
con­control, federalquestions bill 439 can withstandof law House

scrutiny.stitutional

Scrutinyprocess of af­A. due clause. measuresThe
only aspect thefecting ofeconomic interests under the substantive

533,Justices,process Opinion 117 N.H.due clause is narrow. theof
furthering118,536, (1977).A.2d 120 Such a law is directed to376

general ispublic unless itinterest or welfare is constitutionalthe
wholly 106, 108,Opinion Justices, 151irrational. the 102 N.H.of

726,236, Ferguson Skrupa, U.S.(1959);238 v. 372A.2d see
satisfy much(1963). proposed even aThe law would729-31

“coping problemhigher toward with thestandard. It is directed
damageresulting topollution spillage theof oil” andof from the

“vegetable, marine, (Supp.life.” 146-A:1animal and bird ESA
long1975). quality isin the of its environmentState interest

Cases,standing 230See The Minnesota Rate U.S.and traditional.
352, (1912); Georgia Copper Co., 206 U.S.402-03 v. Tennessee
230, (1907). directlybill this interest237-38 House 439 furthers
through hiring andthe creation of a fund to finance the costs of

maintainingpaying personnel, purchasing equipment cleanand to
effecting purposesup spillage, regulatoryoil of ch.and the ESA

(Supp. 1975). proposed infringesConsequently,146-A the bill on
rights protected by processno substantive the due clause.

finding processnotSuch a does terminate our due
inquiry. regard business, proc­toWith taxation of interstate “due

link,requires minimumess some definite some connection between
person, property soughta the transactionstate and or to be taxed.”

340,Maryland, (1954).Miller Bros. v. 347 U.S. 344-45



758

however, satisfy.requirement, is not difficult to SeenexusThis
Soc’y Equalization,Geographic v. Bd. 430National California of

between state the licensees(1977). The contacts this and551U.S.
Onlysubject those who facilitiessubstantial. maintainto tax are

transporting storingtransferring, processing, oilor incapable of
liability.subject IIto tax 146-A:2Hampshire are RSANew

1975). derive the actual substantial(Supp. Those facilities and
operations.protection port Thispolice and fire and taxbenefits of

process.dueofall normssatisfies

employedequal protection Theclause. standardB. The
protectionequal clause is similar to thatthe offor review under

public safetypromoteprocess. health andEnactments that anddue
rights classifi­infringe or createnot on fundamental invidiousdo

Opin­rationally related to interest.if the state’svalidcations are
537, City120;Justices, at 376 at Newthe 117 N.H. A.2dion ofof

general297, (1976).303 The court couldDukes, 427v. U.S.Orleans
storage capacityonly producersrationally with athatconclude

Hampshire’sdangerpose to Newover 500 a substantialbarrels
capacityspillage couldof those with a lesserwaters. The maximum

polluterrelatively and within the control of thebe found harmless
onlymayremedy. legislationThe address itself to thathimself to

appearsphase problem acute. v. Leeof most Williamsona that
(1954).Optical Co., 483, 489 bill the de­348 The satisfiesU.S.

equal protection.mands of

supremacy indicated,clause. have environ­C. The As we
protection the “Ais a traditional concern of states. Statemental

protect .entitled its coasts . . unless there conflict withis to is
Cases,Congress.”some act of The Minnesota Rate 230 U.S. at 403.

foreignthough and inter­Thus even House bill 439 affects both
commerce,state the of force effect willConstitution its own and

preemptnot it.

Congress legislated pollutioninhas the field of water con­
Quality Improvement 1970,Act 1321trol. of 33Water U.S.C.A. §

1977). way(Supp. impedesbill 439 in “the ac­seq.et House no
objectives”complishment purposestheand execution of full and

Act, (1940),Davidowitz, 52,of the Federal Hines v. 312 U.S. 67
congressional policy primary righttheand accords with that and

responsibility pollutionto control rests thewith states. 33 U.S.C.A.
1977). attempts1251(b) (Supp. The bill to the costssecure that§

preparing actually cleaning upthe state itself incurs in for and
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such, complements the Act and itsspillage. bill FederalAs theoil
Waterways,constitutionality supported by Askew v. Americanis

againstunanimously upheld(1973).Inc., 325, 330 Askew411 U.S.
law, 376.011, im-challengepreemption Fla. Stat. thata Florida §a

pri-damagesliability by orposed for all sustained the statestrict
spills.persons oilvate as a result of

wayQuality Improvement Act in noThe Federal Water
preemptintent that Courtsuggests manifest” to thethe “clear and
traditionallyCongress occupies regulatedrequires an areawhen
Co.,Packing 519, 525by v. Rath 430 U.S.states. Jonesthe See

Corp., 218, (1947).230Elevator 331 U.S.(1977); Rice v. FeSanta
(2)any act, (o)explicitly preempting 1321state sectionFar from

interpretednothing beprovides the federal statute shouldthat in
respectrequirement liabilitypreempt “any or with toto [state]

anydischarge into waters withinoil or hazardous substancethe of
1977);(o) (2) (Supp. H.R.seeU.S.C.A. 1321such State.” 33 §

(conference report).(1970)Rep. 940, Cong., 4291st 2d Sess.No.

Congress undoubtedhas theD. The commerce clause.
congres­regulation that, in ofpower the faceto authorize a state

silence, negative impact the commercethe ofwould violatesional
Benjamin, 408, 421-27v. 328 U.S.clause. Prudential Ins. Co.

allows,preclude,not in fact(1946). “The Act does butFederal
Operators,Waterways 411regulation.” AmericanAskew v.state

language onlyNonetheless, inter­the of the statuteU.S. at 329.
statutory (2)(o) (Supp.preemption. 33 U.S.C.A. 1321dicts §

exempts only1977). stateThe next subsection from effect those
(3).(o)Act. 1321do not conflict with the Federal Id.laws that §

explicit Consequently,authorization. House billshort ofThis falls
againstbe measured the commerce clause itself.439 must

Supreme recently re­The Court restated the test for
viewing interstate commerce:state taxation of

againsthave tax. . . sustained adecisions Com-[Our]
challenge appliediswhen the tax to anmerce Clause

taxing state,activity thea nexus withwith substantial
fairly apportioned, againstis not discriminate inter-does

fairly pro-thecommerce and is related to servicesstate
by the State.vided

Brady,Complete Transit, Inc. v. 430 U.S. firstAuto at 279. The
required byprong process,tothis is identical that due whichof test
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apportionment, guards againstwe second,have Thefound satisfied.
multiplethe risk of taxation of interstate commerce. GeneralSee

Corp. Washington, 436, (1964).Motors v. Unlike377 U.S. 440
grosstaxes income, see, e.g., Corp.based on net or MotorsGeneral

Columbia, (1965), specificv. District tax380 U.S. 553 a on aof
activity multipletaxable dangerswithin statea raises no of tax-

onlyation because the exaction reaches those activities that take
place Jones,within 91, (1972) (perthe state. Evco v. 409 U.S. 93
curiam); Mfg. Storen, 307, (1938).v.Adams Co. 304 311 TheU.S.
storage storageof oil itsor withdrawal from facilities are taxable
events, purposeseven if the forwithdrawal is of intotransfer

Boeinginterstate Transp. Inc.,commerce. Edelman v. Air 289
249, (1933); Nashville, Ry.U.S. Wallace,252 &C. St. L. v. 288
249, (1933).U.S. 266-67 Edelman and Wallace sustained taxes of

per gallonfour respectively gasolineand centstwo on the use of
within loadingthe The held thatstate. Court the use ininvolved

gasthe into instrumentalities of interstate commerce was constitu-
tionally holdings recentlytaxable. These were reaffirmed. United

Lines,Air Mahin, 623, (1973).v.Inc. 410 U.S. 627-30

againstA tax that discriminates those ininvolved
interstate commerce is unconstitutional whether that discrimina­

practicaltion of orarises from the form the tax its effect. Norfolk
Comm’n, (1968).& W.R. v. 390Tax U.S. 317 The line drawn at

might discriminating against500 barrels effecthave the of inter­
if foreignstate commerce that line differentiates domestic from

corporations. requirementsThe fact that such a line satisfies the of
protectionequal is not the inquiry.material to commerce clause

solely questionThe effect of the is aclassification of fact that the
legislature must first ondecide based the information available
to it.

Finally, fairly providedthe tax is byrelated to the services the
providesabove, policeAsstate. we noted the pro-state and fire

tection Tor the facilities. It themallows to do inbusiness a cor-
porate form, Pipeline Traigle,Co.Colonial v. 421 U.S. 100cf.
(1975), importantly provides equipmentand most the and services
necessary spills.upto clean oil (Supp.ESA 146-A:11 1975).V

providestheThus andstate real moneysubstantial services for the
collected.

import-exportE. The anyclause. Should li­facilities
censed and taxed under bill importedHouse 439 directlyhandle oil
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foreign source,from implicatea import-exportthe tax would the
clause. Maryland, (12See Brown v. Wheat.) (1827).25 U.S. 419

importerA goods precisely typelicense tax on pro-the of is the of
vision Yet,voided in Brown. the tax will be constitutional if either
an importitem losthas its character as an or the state exaction

“impost”is “duty”.not an Corp. Wages,or a Michelin Tire v. 423
276, (1976).U.S. 296-97

importAn item loses its character as an after an
breakup originalinitial shipping packages.sale or after of the

Therefore, any importation anyId. at 287. oil sold after but before
constitutionally importedtaxed transfer is taxable. Once the oil is

commingled origin facility,with that of domestic in itthe same
will be taxable. See id.

“impost” duty singlesAn importis a that out an as
import. Maryland, (12an Brown v. Wheat.)25 U.S. Theat 443.

recently nondiscriminatorycourt held that a taxad valorem on all
property constitutionallywithin the state applied importedwas to

inventory.tires that had been added to the seller’s Michelin Tire
Corp. Wages, (1976). Althoughv. 423 U.S. 276 imHouse bill 439
poses specific, tax,a not sufficientlyan ad valorem it is tosimilar

Wages supported by holding.the tax to be that

against foreignOf course if the tax discriminates com­
practice,merce in justification.it is unconstitutional whatever its

See 423 That, again,U.S. at 287-88 question& n.7. is a of fact
that we nowcannot determine.

Ill

questionsThe answers to one and two are “Yes.” The
question “No,answer to tothree is the extent that the tax does not

practice againstin foreigndiscriminate or interstate commerce.”
question,As to the fourth no ap­violation of either Constitution is

parent on ofthe face the bill.
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