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support afindings notdoplaintiff. theagainst Sincecriminated
order.commission’sI, theI would vacate354-A:8of RSAviolation

Grimes, in this dissent.I concurJ.:
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orally), the(Mr. Page forPage, of Lebanon Ridler W.Baker &
plaintiff.

Connolly the(Mr.Bradley, onof Hanover Daniel J.Stebbins &
orally), for the defendant.brief and Mr. John S. Stebbins

court’sGrimes, in this case are whether the trialJ. issuesThe
remedy actually pleadedruling theory use of a notof law andon a

factstheby reversible error and whetherplaintiffthe constitutes
questions outThese arisesupport finding trust.of a constructivea

upon plaintiff’s failure todamages basedof action to recoveran
pur-plaintiffwhich hadhomefrom a modularreceive defendant

decreecourt which rendered atheThere trial beforechased. was a
byexceptions transferredwereplaintiff.in favor of Defendant’s

Johnson, J.
Pennsyl-Clair,Homes, Inc.,defendant, Burlington of St.The

1974,During Aprilvania, ofhomes.is a manufacturer of modular
subsequentlyby Gagliardi,defendant who waswas contacted one

Shortly thereafter, plaintiffBurlington products.made a dealer of
purchase by andtodecided a home manufactured the defendant

arrangementsGagliardiinformed of Hehis desire to do so. made
priceby financing purchaseto and the theobtain a lot home

ultimatelythrough received aBank. Plaintiffthe Federal Land
$13,500 madefor the home in the ofcheck from the bank amount

wife, (one of variouspayable plaintiff, his and BEG Homesto
Gagliardi).corporate by acquired neces-Plaintiff thenames used

sary signatures proper the checkfor a indorsement and then sent
deliveryaccompanied notifying foregoa letter defendant towith

plaintiff. consulting plain-until further instructions from Without
tiff, Gagliardi in-shipped uponhomedefendant the modular to

subsequentlyGagliardi in-structions the homefrom him. caused
Gagliardi’splaintiff mother,totended for to be who en-delivered

cumbered it.
trespass assumpsit.casein on the and ThePlaintiff then sued

proof throughtopleadings once to conform obtainedwere amended
discovery allegedprocess in substance that theand defendantthe
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be madehiring aGagliardi, that defendant shouldnegligent inwas
Gagliardi to defendanthad transferredfunds thatof othertrustee

transactions, breached aconcerning and that defendant hadother
negligence inguiltybeengoods had ofthe sale of orcontract for

alleged that defend-disregarding delivery No countinstructions.
plaintifffunds that had transferredant be made a trustee ofshould

rulingdecree that defendantato The trial court issueddefendant.
trust that defendant$13,500 “under a andheld constructive

shippingby under ordersthe homebreached this constructive trust
Gagliardi.”of Mr.

argues that the court exceeded itsfirst trialDefendant
plaintiffreturning upon equityauthority for the anin a verdict

theory pleaded.theory trust when such was not De­of constructive
plaintiff’sbybealso asserts that it is entitled to informedfendant

Plourde,Morencypleading legal v. 96the nature of the action.of
(1950).344, 345-46, 791, question then76 792 The be­A.2dN.H.

plaintiff’s pleadings of to ade­were such a naturecomes whether
apprise dispute. holdquately the basis of the We thatdefendant of

possessed necessary notifyplaintiff’s the todeclaration elements
plaintiff moneythat he wasdefendant that claimed to theentitled

given by plaintiff. Allegations pleadings sufficientlyofto it are
they by theclear if are understandable court and counsel. Massa­

361, 266,Bonding Keefe, 362-63,v. 100 N.H. A.2dCo. 127chusetts
argument(1956); can be no counselRSA 514:8. that267-68 There

dispositionthe offor the defendant understood that control and
$13,500 point inthewas issue.

though law,one at shownthe was if it is thatEven action
plaintiff equitable relief the reliefthe is entitled instead ofto

changedmay bysought, the form of action be amendment and the
interpretedappropriate Thisrelief 514:9. court hasdecreed. RSA

predecessors filingin theRSA 514:9 and its to allow a suit at law
pleading.equity as to a v.of a bill in an amendment Stebbins Lan­

Co., (1879); Gilmore,59 143 59 N.H.Ins. N.H. v.cashire Metcalf
599, 801, 803 (1885).Weston, 604, 4(1879);417 v. 63 N.H. A.Owen

long proceeded the basishas on the division lineThis state that
preciseequity law not and courtsand is that trial havebetween

determining equity inter­discretion in whether shouldconsiderable
litigants rights.protection legalin of theirthe Exetervene to aid

200,Buck, 199, 469, (1962);Realty 104 182v. N.H. A.2d 470Co.
455, (1977).Seymour,v. N.H. 374117 A.2d 934Dandeneaucf.
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argues particular remedyDefendant also that the fash­
by proper. Althoughioned the trial court was not there is no New

Hampshire decreeingcase a constructive trust on the exact facts
alleged here, general equity principles supportwe think this result.

imposed necessaryA satisfyconstructive trust will be whenever to
justice merelyofthe demand since a constructive trust is “the

through equity expression.”whichformula the conscience of finds
Beatty Guggenheim Exploration Co., 380, 386,v. 122225 N.Y.

378, (1919). specific equityN.E. The instances in380 which im­
presses numberless,a trust areconstructive as numberless as the

by property may throughmodes which be obtained bad faith and
Philbrick, 311, 313,unconscientious v.acts. Leonard 106 N.H.Cf.

may819, equity(1965).210 A.2d 820 The trial court as a court of
suit remedies to the circumstances of cases and formulate them to
safeguard rights deserving parties Any attemptofthe before it.

imposition remedylimit the of trust to thoseto of the constructive
recurring patterns Among nu­cases which fall into will fail. the

“circum­merous bases for a constructive trust is the existence of
which it for retainstances render unconscientious the holder ... to

enjoy Pomeroy, Equitythe 4 Juris­and beneficial interest. ...” J.
29,prudence (5th 1941); Patey 26,Peaslee,1053 ed. v. 101 N.H.§

433, (1957).131 A.2d 436

clearlyThe in the case at bar are of a nature whichfacts
permit Itthe constructive trust to stand. would be unconscientious

money plaintiff theto retain the and leave tofor the defendant
against Gagliardi. Indeed,remedy proceeding condoneempty toof

inconsistent with the establishedresult would besuch a harsh
personsequitable one of innocent must suf­maxim that where two

wrongful third,by the of a the one must bear thefer reason of act
negligence, possible personwho, by for thirdloss his made it the

wrong. Bank,to commit the Howison v. N.H.Mechanics Sav. 88
31, 37, 697, (1936); Hampshire183 A. 701 New Bank v. Na­Sav.

Bank, 326, 329-30, 760,93 N.H. 762tional Rockland 41 A.2d
(1945). plaintiff placed his confidence in thatHere the defendant

delivery made inthe would be accordance with his instructions.
plaintiffbefore us establishes that theThe situation did not com­

any findingwarrantact which would a that he should bemit the
hand,the loss. On the other defendantone to absorb released a
followingproduct to his dealer without thevaluable instructions of

purchaser. may equivocalthethe actual While record be somewhat
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plaintiff toinlanguage contained letter fromtheas to the exact
inability courttrialdefendant, produce,to thetodue defendant’s

requestedthat the letterreasonably from all the evidenceconcluded
isThat determinationplaintiff’s instructions.to awaitdefendant

supportis evidence to it. Eichelbinding upon where therethis court
Clearly287,194, 196, (1966).219 A.2d 288Payeur, 107 N.H.v.

ultimatedetermine theindividual who couldwas the onedefendant
home.of the modulardestination

mightobjection of have been ob­to the form actionThe
adding aofby the declarationviated the trial an amendmentat

amendment, if before theequity. madecount in because theAnd
maytrial, made nowverdict it bewould not have affected the

343,Perkins, N.H.disturbing 59without the verdict. Merrill v.
(1879).344-45

made, bethere willWhen the amendment is

Judgment on the decree.

C.J.,Kenison, sit; concurred.not the othersdid
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