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plaintiff toinlanguage contained letter fromtheas to the exact
inability courttrialdefendant, produce,to thetodue defendant’s

requestedthat the letterreasonably from all the evidenceconcluded
isThat determinationplaintiff’s instructions.to awaitdefendant

supportis evidence to it. Eichelbinding upon where therethis court
Clearly287,194, 196, (1966).219 A.2d 288Payeur, 107 N.H.v.

ultimatedetermine theindividual who couldwas the onedefendant
home.of the modulardestination

mightobjection of have been ob­to the form actionThe
adding aofby the declarationviated the trial an amendmentat

amendment, if before theequity. madecount in because theAnd
maytrial, made nowverdict it bewould not have affected the

343,Perkins, N.H.disturbing 59without the verdict. Merrill v.
(1879).344-45

made, bethere willWhen the amendment is

Judgment on the decree.

C.J.,Kenison, sit; concurred.not the othersdid
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(Mr. orally),Bradley, of L. SliveHanover MichaelStebbins &
plaintiff.thefor

(Mr. Burling orally),Denault, Peter HoeLeahy of Claremont&
for the defendant.

1975), :22,36:19, (Supp.:21 andBoiS, toPursuant RSAJ.
developer’splaintiffplanning board deniedtownthe defendant

plaintiff to com-approval after refusedapplication for subdivision
approval. planningTheply precondition tothewith defendant’s

plaintiff’s upgrading atapproval on the itsitsboard conditioned
by theexpense the town twoown and to standards established

proposedplaintiff’shighways leading located outsideclass to butV
subdivision.

challenges propriety ofplaintiff this subdivision exactionThe the
approval, onof subdivision theand that defendant’s denialclaims

required improve-provideplaintiff’s the offsitebasis of refusal to
requiredments, illegality inClaiming the of theunlawful. extentis
plaintiffimprovements expense,imposition of theirthe entireand

brought seeking of the decision and anthis action reversal board’s
application precondition.compelling approvalorder of its without

J., preconditionHearing Johnson,before who found that thewas
building plaintiff(s) costunreasonable road from this“exact asan

price approval.” The court further founda for subdivision “that
attemptanthe . . . constitutes unreasonable toconditions [sic]

developer.”single wasto a The caseshift a town burden ordered
Planning the thatthe Board with instruction off-site“remanded to

improvementsmay required only proportionin suchexactions be as
bybear a nexus to needs created the subdivision andrational the

upon questionsthe All ofbenefits conferred the subdivision.” law
by pleadingsraised the and trial were reserved andat transferred.

undevelopedparcels in Pro-Plaintiff owns two of land Plainfield.
posing rangingfifteen lots individe this into size fromto land

ninety-six acres, plaintiff appliedapproximately fifteen to for sub-
approval. highwaysTwo known Black Hilldivision V as Roadclass
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provide only plaintiff’s proposedaccessand Porter Road the to sub-
Lying offsite,completely Black Hill Road becomes Porterdivision.

Road, highway plain-until it enterswhich continues as a class V
proposed subdivision, ittiff’s where terminates. The relevant dis-

the Black Hill istance over offsite extent of and Porter Roads
5,000 plaintiff’s ap-lots borderfeet. Three of the Porter Road for
proximately frontagehas no Black Hill950 feet. Plaintiff on Road.

presently year-round and, inThere are two residences addition to
undevelopedplaintiff,the three other owners of land located on/and

byfronting thesethese Both ofaccess roads. roads are maintained
marginally theadequatedefendant at a standard to handlethe

present traffic, emergency forand an would create hazard accessa
present plaintiff’s pro-due to their condition. Increased traffic from

posed danger.present pre-fifteen lots increase the As awould also
approval, requires plain-to subdivision the thecondition defendant

unilaterally upgradingtiff to the offsite accessfinance of these
safety byroads to the town’s subdivisionstandards established

regulations.
(Supp. provides planning1975) boardsRSA 36:21 that town

may promulgate regulations “provide against such scatteredwhich
danger in-premature oror subdivision of land as would involve

safety transportationjury byto . . . of the lack of . . .... reason
expenditurepublic services,... or other or necessitate an excessive

public supplyof 36:22funds for of such services.” RSA addi-the
prece-tionally “stipulate,the conditionauthorizes defendant to as a

subdivision],approval to whichthe extent anddent to the of [the
improved.graded . . .”in which shall be andthe manner streets

planning to“plainly empower boardThese the [consider]statutes
they ‘scattered. render subdivisionsoffsite factors . . insofar as

” Hanover, 34, 36,premature,’ Garipay 116 N.H. 351or v. Town of
plaintiff’s(1976), approval the64, to condition ofA.2d 65 and

through improve-upgrading offsiteproposal an of these factorson
by KBW,necessitated the subdivision. Inc. v. Town Benn-ments of

392, (1975).ington, 115 342 A.2d 653N.H.

determination, mustboard ascer­As a threshold “[t]he
quantum ofdevelopment, inof relation to whattain what amount

injury]available, [danger inpresent or describedwill theservices
created,point furtherAt such hazard is.... the wherethe statute

36,premature.” Garipay, 351development 116 N.H. atbecomes
Hilltrial found that traffic over Black RoadA.2d 65. Theat court
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thesubdivision, increaseproposed willRoad, theand Porter due to
things stand now.”emergency aswould createthat “anhazard

improve-question there must be“there is noIt found thatfurther
fully developed andisif the subdivisionment to access roadthe [s]

compelsfindingssupports andrecord theseThehomes are built.”
safety, therespect to criterion ofthat, thethe withconclusion

therefore,town, could“premature.”proposed Thewassubdivision
pro-theapproval of onlegitimately the subdivisionitscondition

KBW, Inc.,improvements to the offsite access roads. Seevision of
(1975). state’s392, As an exercise of theA.2d 653115 N.H. 342

reasonablyonlypolice however, must not bepower, conditionsuch
safety constitu-necessary protect public but also otherwiseto the

Manchester, 284, A.2dCity N.H. 170v. 103tional. BlevensSee of
31,Angeles, 207City 34 Cal. 2d(1961); Ayres Los121 v. Council of

(1949).P.2d 1
improvementsspecifying that offsiteto the standardsIn addition

approval, defendantsatisfy precondition subdivisiontomust as a
improvementsresponsibilitycomplete theseimposed forfinancial

proprietydeterminingin theupon This court’s taskthe subdivider.
“judgments . .requires about the .costsuch one-sided allocationof

implicitregulation inthat isfrom official [thisof freedomambit
Johnston,private property.” Con-concept ofconstitutional]state's

QuestThe astitutionality Control Exactions:Subdivision forof
L.Q. Brentwood,Rationale, 871, (1967). Metzger922 v.52 Cornell

Laconia,497, (1977); N.H.954 v. 117N.H. A.2d Robbins117 374
CONST,235, pt. I,(1977);A.2d N.H. art. 2.371 1167

positionThe town that:takes the

determining properthe ofin distribution subdivision
municipality,the subdivider and the thecosts between

words,appropriate the “but-for” test. In thetest is other
question [,]consistently “But forasked theTown has

subdivision, improvements requiredbethis would these
did, inquiryFinding, it that the Answer to thisnow?” as

improv-“no,” Planning placed ofis the Board the burden
development proposaling partyon the whosethe road

necessary.improvementsmade the

Inc., 392,KBW, 342Though majority in 115a of this court N.H.
approval(1975), upheld thatA.2d condition to subdivision653 a

improve-required to bear the total cost of offsitethe subdivider
subdivision,by proposedhis reli-ments necessitated defendant’s
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misplaced.anee on in this case isKBW This court infound KBW
improvements required only“thethat . . . were thebecause of

plaintiff’s proposed subdivision, improvements]since would[these
beyond frontage plaintiff’snot extend the of land and no residences

presently beyondare situated on the road within the town the
frontage plaintiff’sof 395, (emphasisland.” Id. at 342 A.2d at 655
added). Here, however, undeveloped lots,two residences and three

plaintiff’s land, roads; moreover,in addition to border on the access
improvements required beyondbythe defendant extend well the

proposed frontage. “[plaintiff] agreessubdivision’s We note that
obligation improve part high-and understands its to that of the . . .

way approximately 4,800and which is feet in distance contained
development.” necessary improve-within the bounds of the Since

feasible, Garipayments to the access roads here are ofthe case
supra, involving improvements feasible, isroad which were not

factually distinguishable.also

Defendant its “but-for” testasserts that “balances” the
imposed by againstburden on the town the subdivision the burden

imposed by preconditionon the town’sthe subdivider for subdivi­
approval. However, below,sion for the reasons set out it is our view

give correspondingthat since todefendant’s test fails considera­
benefits, protectiontion to such a test is inconsistent with the af­
private property Hampshireforded under the New Constitution.
I, Hampshire requiresPart article 12 of the New Constitution

part property applied publicthat “no of a man’s shall be . . . to
representativeconsent,uses . . . without his own or that of the

body people.” provision application pri-of the This ofallows the
property public only impliedvate to use “on the condition . . .

just compensation.”that is to receive a Great[the landowner]
Mfg. Fernald, 444, (1867).Falls Co. v. 47 N.H. The defend-455

plaintiff necessaryprovideant’s but-for test off-dictates that the
improvements expense. appliessite requirementat its sole This

plaintiff’s property public use, publicfor itto is obvious that the
improvements Eoads,will benefit infrom Porter and Black Hill

public highways by developedwhich are both class V bordered other
undeveloped properties.and taxable Defendant’s subdivision exac-

tion, therefore, brings play'part I,into article 12 of the constitu-
Consequently, powertion. approvalthe town’s of isconditional

necessarily by requirement justlimited the constitutional of com-
pensation. us,question determining permissibleThe before in the

exaction,allocation of of thethe cost subdivision is whether de-
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just compensa-fairly principlethe ofservesbut-for testfendant’s
not, proper test.and, thetion; if what constitutesit does

govern-mayissue, analogy be to the lawresolving madethisIn
chargemayspecial townThe assessment aing special assessments.

speciallywhich, part,public improvement inlandowner for aa
compared subdivisionto defendant’sproperty can behisbenefits

294,321, 299310, L.9 Rev.L. Rev. Vill.1961 Wise.exaction. See
private publicapplies property tothat it(1964). To extentthe

exaction, re-isassessment, subdivisionuse, special like thethe
I,compensation implied partinjustofby principlethestricted

II, our constitutionPart article 5 of12 of our constitution.article
levyimpose proportional andand reason-empowers the “totowns

“ upon property the‘[S]pecial forassessmentsable assessments.”
in of our Constitutionpublic improvements violationarecost of

special][equivalentthey the inofif are in substantial excess
” 390,Straw, 392,N.H. 169v. 86benefits received.’ Manchester

Gove, 333, 335,592, citing 67(1933), Mass.A. 593 v. 183White
Concord, 580,359, Yencing 364(1903); v. 116 N.H.N.E. 360 see

just compen-special(1976). thebenefits constituteA.2d 875 These
specially isassessed landowner entitled. Seesation to which the

(1829).Justices,Opinion the 4 N.H. 565of
bydeprivation property aanalogous of workedofIn view the

exaction, plainlyit would bespecial and subdivisionassessment a
protectioncontext theto circumvent in the subdivisionunfair

specialby requiredguaranteed proportionality of assessments.the
analogyspecial is consistent with Mr. JusticeassessmentThis

strong public improveto thethat “a desireHolmes’ observation
achieving byenoughnot to warrant the desirepublic condition is

change.”way payingof forcut the constitutional thea shorter than
393, “way”Mahon, (1922). is260 416 ThatCo. v. U.S.Pa. Coal

privateby propertypaved respect for theour andconstitution’s
guaranteed by just (i.e., proportional) com-fundamental fairness

pensation.

improvementsAccordingly, we that where offsiteconclude
subdivider,properly of the can berequiredcan be a subdivider

compelled “only portion of which ra­to bear that the cost bears a
by, [special]nexus needs created and benefits con­tional to the

Longridge Builders, Planningupon, Inc. v.ferred the subdivision.”
348, 350, 336, (1968).Tp., 52 245 A.2d 337Bd. N.J.Princetonof

contemplates imposed uponproportionality test the burdensThe
demonstrablyin fu-forthwith immediate“either or thethe town
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ture,” 181, County Bd., 350,Planning Super.Inc. v. Salem 133 N.J.
359, 501, (1975);336 however,A.2d 506 “future and indirect bene-

accruing improvementfits to befrom can[the subdivision] [the]
considered, permanent improvements solelysince are not made with

presentreference McQuillin,to Municipal Corpora-conditions.” E.
1970).(3dtions 38.33 ed.§
impermissible test, requiredOn the basis of an but-for defendant

plaintiffas a approvalcondition to subdivision that bear the sole
responsibility for upgradingfinancial Porter and Black Hill Roads.

plaintiff’s application, plaintiff’sThe town’s denial of due to non-
compliance Rathkopf,with this condition was 3 A.unlawful. See

Zoning Planning (3d 1972).The ofLaw and ed.71-82 The lower§
finding plaintiffcourt’s [imposedthat “the on the con-conditions

attempt singlean unreasonable town burdento shift to astitute] a
developer” and, thus,inis accord with theour conclusion within
statutory planningcourtmandate for of boardreview decisions.

(Supp. 1975).RSA 36:34

Although proceeded propertrial pro­the court under the
portionality determining appropriatetest in the allocation of the

necessary improvements, agreecosts for appli­we cannot with its
10,000cation of The courtthat test. ordered that “since there are

frontage roads], developersfeet of theon access and[the [sic]
feet, plaintiff][imposingown then on of the950 of the][cost9.5%

improvements necessary [by thedeemed would be reason­town] a
proportionality test, however,Complianceable with thecondition.”

frontage singlecannot rest on test alone. factor cana No be de­
appropriate apportionmentterminative inof the mode of this case.

categorization mayA nonexhaustive such factorsof include the
presently roads,standard to town maintainswhich the the the

frontage proposed subdivision, potentialof the trafficthe increase
by proposed poten­subdivision,necessitated characterthe the and

bydevelopment neighborhoodtial for of the served these access
roads, presently frontingand the of nor­number residences on or
mally trafficking roads.these

Though presented properlyissue whichnot as an we can
appeal, mayresolve we thaton this observe a situation arise where

expense byimposed municipality appropriatethe aon an allocation
improvementsanticipatedof the cost for would ex­necessitate an

expenditure public opinion, however,cessive of funds. Our is not
regulatory power granteddestructive of the bythe municipality



825

against1975) provide “ne-(Supp. subdivisions that36:21 toRSA
supplypublicexpenditure funds for theexcessive ofcessitate an
health,“danger injurypreclude or to[public] toof services” needed

is such ansafety, prosperity . a town faced withor . . .” Where
mayexpenditure,” cost“fair share” of the“excessive its otherwise

ability pay.municipality’sadjusted to With-be to accommodate the
single-handedlylimitation, private developer re-couldthis aout

ceilingmunicipal neces-burden. This isquire an increase in the tax
therefore, preserve legislature’s munici-sary, intent that theto the

discretion,pality, in retain ultimatethe exercise of reasonable
responsibility integrity. this limi-for its financial To accommodate

expenditures,anticipatedmunicipality’sthe share of thetation on
developer might proposal in order to lessen the subdi-the alter his

necessary Apportionment thenfor services. couldvision’s demand
expenses subjectadjusted resultingfor decrease in total tobe the

developer may unilaterallyAlternatively, the choose toallocation.
portion municipal share that the town cannot rea-bear the of the

sonably finance.

plaintiff merelyLastly, thewe note that has contested not
improvementsrequireddefendant’s of the cost of the butallocation

proper improvementsthe those as well. The court foundextent of
improvements the roadsthat the town’s standards for to access

safety.reasonably required protect publicwere not to the This
finding supported by compelsis thus thesufficient evidence and

improvements byrequiredofconclusion that the extent the defend­
approvalprecondition imper­ant as a to subdivision constitutes an

power.planningexercise of defendant’smissible and unenforceable
Cox, 137, (1940), aff’d,91 N.H. 16 A.2d 508 U.S.See State v. 312

McQuillin, Municipal Corporations(1941); (3dE. ed.569 38.02§
1970).

properto the trial court to determine the extent ofremandWe
improvements to Black Hill and Porter Roads that defendant can

approval.require precondition to subdivision We further re-as a
opinion,determination,mand for consistent with this of thea

plaintiffappropriate allocation between and defendant of the costs
improvements.for those

Remanded.

All concurred.


