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Bowers,Concord, E.Semple, of and RobertMeSwiney, Jones &
plaintiff.orally), for theBowersJr. {Mr.

Ossipee, by andPatten, briefofR.and JamesDavid S. Sands
orally, defendant.for the

ap-(1)presentingappeals for reviewBois, twoJ. These are
intervening change gov-in thepellate procedures of ana resultas

sufficiencychallenge of the evi-to theerning (2) asastatute and
plaintiff the common-lawfinding the wassupport thatto adence

Gray, entitling athereby her toA.Clarkwife of the decedent
his estate.ofdistributive sharewidow’s

1957,17, thefollows: On Junehistory is asthis caseThe of
togetherThey livedto cohabit.plaintiff decidedthedecedent and

31,on Marchyears, decedent’s deathuntil thesixteenfor more than
appointedGray, admin-brother, wasLouis N.The decedent’s1974.

pro-petitioned28, theApril 1974. Plaintiffthe onistrator of estate
1975, common-lawherself named theApril 21, to havebate court on

participating inpurpose the estateoffor thethewife of decedent
provisionstheunderdistributive shareto the extent of the widow’s

opposed the reliefdefendant administratorch. 561. Theof RSA
sought.

7,petition 1975.hearing was had on OctoberthisonAn initial
probate was to theof the courtappeal a decisionfromAt that time

A andprovisions of RSA ch. 567. secondsuperior court under the
16,1976,August 5, Novemberhearing and onfinal was held on

J.) that, pursuant RSA1976, {Cushing, decreed tothe Court
wife457:39, plaintiff in common-law:40, was fact decedent’sthe

intestate share of his estate.to a widow’stherefore entitledand
probatedecree, appeal decision of thefrom aof the anAt the time

provisions ch.supreme under the of RSAcourtcourt was to the
dulyJanuary 1, The defendant1976.567-A, became effectivewhich

1976, simultaneously appeal15,excepted filed anDecemberand on
pursuantsupremesuperior courts to both statutes.to both the and
by Cushing, J., ruledappeals whohearing was heldA on these

appeal superiorright to butof the courtthe had nothat defendant
(Supp. 1975).right appeal under RSA ch. 567-Aa ofdid have

decisionof this as well as the decreea reviewseeksDefendant



828

granting plaintiff decedent’swidow’s intestate share ofthe a
questionsAll of law were reserved and transferred.estate.

iswith the issue of whether or not the defendantWe first deal
juryappeal superiorthe court and to an incidentalentitled to an to

noted,previously time ofdisputed issues. As at thetrial on factual
person ag-(1955), “[a]nyhearing,the first under RSA 567:1

judge,order, appointment, grantgrieved by decree, of aor deniala
strictly inter-may is notwhich conclude his interest and which

locutory, may appeal superior The su-court.”therefrom to the
byperior fact to be tried ato frame issues ofcourt had discretion

findingjury, 567:11, although any jury was to beverdictRSA or
partyadvisory. points thatmerely out aRSA 491:16. Defendant
favor,infor decision histhus two chances at the trial level ahad

superiorprobate court.one in court then one in thethe and
hearing in case but before the secondAfter the first the instant

(Supp. 1975),one, superseded by ch. 567-Ach. 567 was RSARSA
provides probate beappeals of court decisions are towhich that

directly supreme above, stat-noted thetaken to the court. As new
January 1,1976.ute became effective on

inbelow erred notclaims that the courtThe defendant
probateappeal superior As the courtallowing to the court.him to

gov­however, rights appellate review arecorrectly observed, of
appeal is filedby the date the unlessin effect onerned the statute

amending whichlanguage statute savesspecific in thethere is some
pending in trial court as of therights appeal thefor cases stillof

appealinception the newof of statute.date

appeal gov­rightcase, wastoIn the instant defendant’s
(Supp. 1975), on the dateseq. in forceby 1567-A: eterned RSA

application ofonly exceptionappeal. to theThetook hisdefendant
thechapter 395, 13 ofin sectionis to be foundthe new statute

date of“Notwithstanding1975, the effectivewhich states:Laws of
priorbegunany 567567-A], proceedings had or under RSA[RSA

governed Asby 567.”1, be RSAJanuary continue toto 1976 shall
provision relevantis notconcedes, that transitionthe defendant

priorproceedings had been commencedappellatehere nobecause
jurisdictionsuperior court thus had noJanuary 1, Theto 1976.

Chesleyprobate court decree. v. Estateappeal of theto hear an of
(1977).280,Chesley, N.H. 372 A.2d 281117

jury determination of factual con-party may request aA still
the new RSAsuperior under statute. 567-A:in court 10troversies
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any pro-1975) “[a]ny person, inprovides that interested(Supp.
probate involving areceeding court material facts whichbefore a

probate certify issues ofmay petition court to thedispute, thein
by jury Thesuperior court. . . for ascertainment trial.”fact to the

probatebyby are set forththis sectionlimits mandatedtime
petition filedbeprovides that: “Such must34,court rule which

hearingprior(5) days to the date of on suchthan fivenot later
may grantshown, angood the courtmatters; causeexcept, for
may require.”justicefiling petition, astime for saidextension of

disputes byare decided eitherprocedure, factualUnder this new
court, by The newprobate but both.superior the notcourt orthe

juryseekingparty aaggrieved frombar annotlaw thus does
appellate procedure.promotes a more efficienttrial, ratherbut

unfairly foreclosedthat he wascontendsThe defendant
arguesjury He thatunder ch. 567-A.a trial RSAfrom he.could

requirements the rulerule becausecomplied the 34withnot have
1975).(October 7,hearingfirston date of thenot in effect thewas

result,defendant, has shownthe as athatnot convincedareWe
Althoughjuryapplication for a trial.permitgood to his latecause

1976,January 1, see nowe reasonuntilnot effectiverule 34 was
juryfor trial before themoved awhy havecould notdefendant

15, 1976,any beforehearing, rate November5, or atAugust 1976
waiting received anissued, than until heratherwaswhen a decree

Moreover, request mustthethe court’s denial ofadverse decision.
“goodfinding Wethat no cause” existed.implicitasbe taken an

was error.hold that thismatter of lawcannot as a
determina-question us is whether or not thebeforeThe second

marriage existedby probate that a common-lawcourttion the
supported byis the evidence.plaintiff decedentthe and thebetween

acknowledg-cohabitingprovides “Persons andthat:457:39RSA
generally reputedwife, to being andas husband andeach other

years, ofsuch, until the of oneperiod of three and deceasefor the
legally married.”them, tobe deemed have beenshall thereafter

“ except457:40, actions,npursuant civil actionsAnd to RSA all[i]
conversation, acknowledgement,offor cohabita-criminal evidence

competent prooftion, reputation marriage.”is ofand
probate plaintiffthe common-lawcourt found that was theThe

statute,pursuant accordinglyto the wasof andwife the decedent
rights in thethe of a widow estate of the decedent.entitled to all

applied reviewing such infindingsin is set outThe to bestandard
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judge(Supp. 1975): findings theRSA of fact of of567-A:4 “The
probate they plainly suchare final unless are so erroneous that
findings reasonablynotcould be made.”

findingample supportThere is in the record to aevidence
acknowledgedplaintiffthat the the decedent themselvesand to be

they generally reputedhusband wife were toand and that be such
community. theyin cohabitingtheir It is uncontested that were for

years immediately prior Gray’smore three tothan Clark A. de­
Finally,cease. it that thewas admitted defendant administrator

initially plaintiffhimself the thenamed as decedent’s on awidow
probatelist of heirs submitted court.to the

We that ithold was not unreasonable for the court to make a
finding plaintiffthe bythat was the wife of the common-decedent

marriage pursuantlaw statute,to the and as such entitled to all
rightsthe of a judgmentwidow in the estate of the Thedecedent.

is affirmed.

Exceptions overruled.

Grimes, J., sit;did not the others concurred.
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