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whom bargainingit decides are included in the unit are to be tallied.
If the final bargainingresult mandates represen-certification of a
tative, it proceduralwill be time to consider the merits and other

appealissues on from that order.

Remanded.

Lampron, J., participate decision;did not in this the others
concurred.
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Robertson, Jr., Exeter, by orally,Bernard of brief andJ. for the
plaintiff.
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Devine, Millimet, Manchester, byBranch, brief,& of forStahl
the defendant.

personalPer seeking recoverycuriam. This is an action for in-
juries property damageand accidentcaused in an automobile which

Portsmouth, Hampshire, February 19,occurred in New on 1976.
parties travellingThe to this action were in the direction asame on

paved bywhenroad the automobile driven the intodefendant ran
plaintiff’sthe subsequentlyrear end of the car. The defendant

signed reporta motor vehicle accident which stated that the vehi-
partcles collided “due to inattention” on the of the defendant. The

plaintiff summary judgmentamade motion for lia-on the issue of
bility, supported by plaintiff copyaffidavit of thean a of theand

report.accident counselDefendant’s submitted a counter-affidavit
in which he averred that “the of conduct thecharacter the of

important issue,”drivers of the vehicles will be an that the de-
not,fendant intend, any liability“has and does not to waive

defenses, put plain-and also tointends in issue the ofconduct the
tiff,” and, nothingis in file to“[t]here the that the De-indicate
fendant, by testimony otherwise, liabilitysworn or has confessed
for injuries bythe accident and claimed the ThePlaintiff.” Master
(T. Casey Moher, Esq.) hearing summary judg-the motion for

granted.ment recommended itthat be This recommendation was
approved by Perkins, J., exceptionand defendant’s was noted.

J.,Loughlin, theruled that case becould reserved and transferred
to plaintiff’sthis exception ruling.court and thenoted to this

presented byAn initial question is thethis case whether
granting summary judgmentof a motion for of lia­on the issue
bility priorcan be reserved and transferred to the determination

damages. plaintiffof the The thatcontends the case shouldinstant
not have been andreserved transferred because RSA 491:8-a
(Supp. 1975) provides summary judgmentthat a on the issue of
liability interlocutoryalone is in character. 491:17RSA allows

interlocutorythe questiontransfer of an to ifthis court the trial
court it questionfit.thinks Whether the will be istransferred
within the discretion of the trial court which should itexercise

great piecemeal appealswith caution to avoid added costand and
delay litigants. See, e.g., Doyle,to the v.State 789,N.H.117 378

(1977).A.2d 1379 signThe trial court notdoes have to each and
every bypresentedreserved case itto espe-counsel. This would
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summary judgment haddally so, instance, if motion forbe for a
been denied.

recommend-master inthe erredThe issue transferred is whether
de-summary judgment granted. It ising beforthat the motion

appropriatenegligence foraction is notthatfendant’s contention a
jury applyingsummary judgment of in theof the role thebecause

Wright Miller, Fed-person A.10 C. andreasonable standard. See
(1973).2729eral Practice and Procedure §

judgmentSummary judgment procedure finalallows toa
requiringgenuine issue of material factbe when there is noentered
166, 168,Sardonis, N.H.a v. 101formal trial. Nashua Trust Co.

1975)(Supp. was332, (1957). 491:8-a amended136 A.2d 333 RSA
any action, in­judgmentsummary to be inin to allow used1973

involvingcluding negligence.one

moving party(Supp. 1975),RSA 491:8-a theUnder
issue toabsence of a triable and his entitlementmust show the

However, opponent motionjudgment of the of theas a matter law.
contradicting proponent’s affidavits; other­has the burden of the

pur­in will be deemed for thewise the facts stated them admitted
Communitypose (Supp. 1975);of Oil Co.the motion. RSA 491:8-a

(1964). response mo­Welch, 320, A to av. 199 A.2d 107105 N.H.
summary judgment, by counter-affidavit basedtion for whether

knowledge facts, “showing specificallypersonal oron of admissible
believinggrounds contradictoryclearly evi­and reasonable for that

bycannot affida­dence can be furnished at trial but furnishedbe
product1975), byvits,” (Supp. or thereference toRSA 491:8-a

specific showingdiscovery proceedings, forth theof must set facts
genuine opposingtrial. Mere in anexistence of a issue for denials

issue trial.are not sufficient to raise an of fact for Com­affidavit
supra; Tinkham, 100,munity v.Co. v. Welch Salitan 103 N.H.Oil

plaintiff’s [here, coun­(1960).166 A.2d 115 “If the defendant’s
satisfying requirementis this there wouldtreated asaffidavitsel’s]

oper­comparativelybe few in which the statute wouldsituations
delaysalutary purposeate; of statute —which is to avoid thethe the

genuineexpense in there is issue ofand of trials cases where no
naught, always pos­wouldfact —would be set at for it almost be

containingparty to filefor a an affidavit on informationsible and
vague general allegations expected proof.”ofbelief and Albre

Co., 397,394,Tile Co. v. 338Marble and John Bowen Mass. 155
437, 439 (1959).N.E.2d
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responsehold plain­We that the of the defendant to the
tiff’s satisfymotion was not requirementssufficient to the of RSA

(Supp. 1975). Consequently491:8-a plain­the infacts stated the
tiff’s affidavit are to pursuantbe taken as admitted theto statute.
We also supportsfind that the record before us the trial court’s
finding negligenceof the defendant’s as a matter of law.

plaintiffThe has addressed a motion thisto court for
attorney’sreasonable plaintiff’sfees and costs. The basis for mo­

tion is (Supp. 1975),RSA awarding491:8-a which allows the of
expensesreasonable filingincurred as a result of summarythe of

judgment delay.affidavits in for above,bad faith or As stated the
byaffidavit filed drasticallythe defendant's counsel deviated from

statutorythe requirements. appears throughoutIt that the course
litigationof his the onlydefendant’s counsel has been concerned

delayingwith the inevitable conclusion that his client will have to
pay damagesthe plaintiff.he caused to the We note that RSA

(Supp. 1975)490:14-a allows this court to award double costs
appealwhen an is frivolous. Our concern in this is morecase with

delaythe employed bytactics defendant’s counsel than with the
issue of whether appeal,-this is a frivolous and we believe that
plaintiff’s expensesmotion for proper. plaintiffreasonable is The
has, however, wrongfiled his motion in the court. The motion for

expenses byreasonable caused delaydefendant’s should be infiled
superiorthe court in (Supp. 1975).accordance with RSA 491:8-a

plaintiffWe therefore remand in order for motion,to his forfile
superiorthe court expensesto appropriatedetermine the to be

awarded, justand for a needlessly protractedconclusion of this
litigation.

Exceptions overruled; remanded.


